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 1               MR. HACKER:  I'd like to call the

 2 meeting to order for the Board of Zoning Appeals

 3 for the Town of Kiawah Island.  This is

 4 April 16th, 2019.  Board members who'll hear the

 5 case are Jay Lewis, Ben Farabee, Frank Cassidy,

 6 Morris Hanan, and Wendy Kulick, and myself, Ron

 7 Hacker.

 8          I just realized I do not see our lawyer

 9 here.

10               MS. REYNOLDS:  He is here.  Let me

11 see if I can find him, but I know he's here in

12 the building.

13               MR. HACKER:  Oh, okay.  I'm sure

14 Dwayne Green will eventually be here, our lawyer

15 for the BZA.

16          Our case rulings from this and any BZA

17 meeting are available for public review and

18 inspection during normal business hours at the

19 Town Hall.  And at this time, I'd like to ask all

20 of you members of the public here today if you

21 are familiar with the workings of the BZA.

22          And I'm doing that so if you are, I will

23 skip the comprehensive explanation of the BZA

24 workings.

25          Are any of you here like to hear the
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 1 complete review of our procedures?

 2          All right.  If everyone is then

 3 familiar, I will continue on without reading

 4 those.

 5          Because today's hearing is a public

 6 fact-finding meeting, we are in compliance with

 7 the Freedom of Information Act and South Carolina

 8 Code 6-29-70.  Because this is a quasi-judicial

 9 body, everything said in this meeting must be

10 complete, true and accurate.

11          All of the information provided to the

12 BZA is considered evidence, and the Board may

13 certify a contempt of Circuit Court if false

14 statements are made or -- either in writing or

15 orally.  Because of this, each person who wishes

16 to address the Board will be sworn in.

17          And in order to accommodate the

18 procedure, I would like to ask Mr. Green if he

19 will assist in the oath.

20               MR. GREEN:  I will.

21          Is everyone who -- everyone who's

22 planning to speak, just stand.

23          (Mr. Green places all witnesses standing

24 under oath.)

25               MR. HACKER:  Thank you.  I shall
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 1 now call case BZA-000024-2019 at 489 Old Dock

 2 Road.  Staff will present facts pertinent to the

 3 case.  I shall then call the applicant to address

 4 the case.  The applicant shall please stand and

 5 rate their -- stand, raise their hand and state

 6 their name and current address for the record

 7 before presenting testimony.

 8          I will then ask for all those speaking

 9 either in support or against the case, and they

10 shall follow the same procedure identifying

11 themselves and are limited to two minutes each.

12 The applicant will also have two minutes to

13 rebut.

14          And at this time, I would like to have

15 John Taylor prevent -- present the fact-finding

16 information from the staff.  Thank you, John.

17               MR. TAYLOR:  The first case before

18 you, application number BZA-000024-2019.  This is

19 a variance request for the reduction of the

20 required 30-foot rear yard setback for

21 approximately 253 square feet encroachment for a

22 proposed rear deck and pool addition.  The

23 property owner, the MHF Revocable Trust, and the

24 applicant representing the property owner is

25 Mr. Joel Wenzel, the architect.



Kiawah BZA Meeting 6

Clark & Associates, Inc.

 1          The property is zoned R-1, residential.

 2 And it's within the Developed Lands of Kiawah

 3 Island.  The lot is approximately 26,348 square

 4 feet, containing approximately 25,530.7 square

 5 feet.

 6          The existing structure on the site was

 7 constructed in 1983, according to Charleston

 8 County records.  And the subject property does

 9 also contain a 20-foot pedestrian access easement

10 located to the west of the property adjacent to

11 lot 259, lot 216, and lot 488.  This subject

12 property is under the purview of the Kiawah

13 Island Architectural Review Board.

14          The Ordinance requires a 25-foot front

15 setback along Old Dock, a 20-foot setback along

16 488 and lots 260.  And then on the sides 15 feet

17 and in the rear of 30 feet.

18          An Ordinance does define a minimum --

19 does define a setback as a required minimum

20 distance from the lot line or street

21 right-of-way, or OCRM critical line that

22 establishes an area within a structure that shall

23 be erected.

24          The applicant's proposed plans propose a

25 rear deck and pool -- proposed plans add a rear
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 1 deck to the existing structure and removes

 2 approximately 1,905.5 square feet of existing

 3 open deck and stairs and pathways.  The proposed

 4 plans also convert portions of existing drives

 5 and walkways from impervious to pervious.

 6          Here's a few imagines of the site.  And

 7 this is located on the cul-da-sac of Old Dock

 8 Road.  That's the front.  And then along the

 9 sides and the rear the subject property where the

10 proposed addition, adjacent to where the foot of

11 the dock is located, and the rear of the house.

12          The applicant has submitted to the

13 Architectural Review Board and -- for a variance

14 review.  And the Architectural Review Board

15 granted approval, stating that the request for

16 the variance allowing the deck to -- the deck and

17 pool to encroach into the 30-foot rear yard

18 setback, as shown in the exhibit dated March 1st,

19 is approved.

20          The approval is granted due to the

21 preservation of a 40-foot -- 40-inch oak tree,

22 which creates a limited buildable area on the

23 property.  And so staff conducted a site review.

24          And I'll go through the findings

25 according to the criteria.  There's a zoom-in
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 1 version of the proposed plans of the rear

 2 addition to the rear of the property.

 3          Regarding Criteria A, staff responses

 4 that there may be extraordinary and exceptional

 5 conditions pertaining to the property due to the

 6 required setbacks, including that there's a

 7 30-foot rear yard setback from the property line

 8 adjacent to the marsh, the considerably large --

 9 the considerably large existing trees on the

10 property and the legal nonconforming status of

11 the existing structure that encroaches into the

12 required setback.

13          The existing structure was established

14 in 1983, per records of Charleston County.  And,

15 in addition, the applicant's letter of intent

16 states, quote, we assume the existing house was

17 built to the original zoning standards of its

18 time.  These zoning conditions have changed

19 putting the house in a position that is not

20 compliant with today's ordinances.

21          Over time, the DHEC-OCRM critical line

22 and its associated setback have crept into the

23 site, reducing the amount of buildable space.

24 The only area within the setback where a building

25 might occur is occupied by a 40-inch live oak
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 1 tree, and therefore, not a possible location for

 2 the pool and deck.

 3          Criteria B, these conditions may be

 4 unique to the subject property and may not

 5 generally apply to others in the vicinity.  The

 6 property is located in the R-1 Residential Zoning

 7 District.  And adjacent properties are located in

 8 the R-1 Residential Zoning District as well.

 9          This subject property is located on a

10 cul-de-sac and is adjacent to critical area at

11 the rear of the property.  Existing structures in

12 the vicinity may or may not have similar

13 encroachments based on the current setback

14 standards.

15          Per the applicant's letter of intent,

16 quote, the house was designed to accommodate a

17 40-inch live oak tree.  It is ideal to keep the

18 tree for the neighbor's and community's

19 enjoyment, rather than remove it for the

20 homeowner's needs.

21          And Criteria C, the application of this

22 ordinance to property 489 Old Dock Road would

23 prohibit the construction of a pool and rear deck

24 modification to the existing structure, as both

25 the existing and the proposed modifications occur
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 1 within the required 30-foot rear setback.

 2 However, it does not unreasonably restrict the

 3 use of the property, per the applicant's letter

 4 of intent, quote, to fully utilize the home, the

 5 deck needs adjustment.  The application of the

 6 ordinance prohibits the use of the property in

 7 that the OCRM critical line setbacks remove any

 8 redesign of the deck space.  The 40-inch oak

 9 tree, a grand tree not removable, further

10 complicates the deck redesign for the best

11 possible use, end quote.

12          Criteria D, the authorization of this

13 variance may not be of substantial detriment to

14 the adjacent properties or the public good.  And

15 with an existing rear lot setback encroachment,

16 the proposed modifications reduce the total

17 amount of square footage, encroached into the

18 required 30-foot rear setback.  The proposed

19 plans also reduce the total lot coverage by

20 approximately 1,548.4 square feet from

21 approximately 10,298.8 square feet to

22 approximately 8,741.1 square feet.

23          The proposed plans meet the required

24 maximin lot coverage of the R-1 Residential

25 Zoning District for the subject property at 32.8
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 1 percent with the allowable increase of

 2 approximately 354.5 square feet.  And that's

 3 going towards a secondary lot coverage.

 4          Per the applicant's letter of intent,

 5 the proposed site plans to aim and remove areas

 6 of deck, concrete walks, and other impervious

 7 elements beyond the setbacks to bring it into

 8 alignment with the current lot coverage

 9 requirements.  It also puts the outdoor living

10 space away from the adjacent properties.

11          This will strengthen the character of

12 the zoning district and help bring the home into

13 compliance.

14          Criteria E, granting of this variance

15 will not allow the establishment of a use not

16 otherwise permitted in this zoning district,

17 extend physically a non-conforming use of land,

18 or change the zoning district boundaries.

19          Per the applicant's letter of intent,

20 quote, the property is a private residence and

21 the proposed pool is intended for the use of

22 private residence and their family, end quote.

23          Criteria F, the BZA may not consider

24 profitability when considering this variance

25 request.  And, so, per the applicant's letter of
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 1 intent, quote, The DHEC-OCRM critical line and

 2 live oak tree are the reason for the variance,

 3 not a desire to raise property value.  The

 4 property value increases versus the cost of

 5 construction will take years to equalize, end

 6 quote.

 7          Criteria G, the staff response is that

 8 no need -- the need for the variance may be the

 9 result of the applicant's own actions.  Since the

10 existing residence is a nonconforming structure,

11 it could be maintained without the need for a

12 variance.  However, per the applicant's letter of

13 intent, quote, given that the owners are not the

14 original homeowners, many modifications have

15 done -- that have been done that the current

16 owner is trying to remedy.  The proposed layout

17 would bring the property back under the lot

18 coverage requirements, while also making it more

19 useable for the new homeowner, end quote.

20          Criteria H, granting of the variance may

21 not be contrary to the public or neighborhood

22 interest, may not adversely affect other property

23 in the vicinity, nor interfere with the harmony,

24 spirit, intent, and purpose of these regulations.

25          On March 11th, 2019, the ARB approved
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 1 the setback reduce that -- approved the setback

 2 variance stating, the request for a variance

 3 allowing a deck and pool to encroach into the

 4 30-foot rear setback, as shown in the Thomas &

 5 Denzinger drawing set dated March 1st, 2019 is

 6 approved.  That approval was granted due to the

 7 preservation of a 40-inch oak tree, creating a

 8 limited buildable area on the property.

 9          And the final Criteria, I, a granting of

10 the variance may not substantially conflict with

11 the Comprehensive Plan or the purposes of the

12 ordinances.  The applicant's proposed plans

13 reduce the amount of nonconforming setback

14 encroachment by approximately 730.5 square feet

15 by removing a portion of the existing rear deck

16 and stair.

17          The proposed plans also reduce the total

18 primary lot coverage and approximately -- from

19 approximately 38.8 percent to 32.8 percent.  That

20 approximately correcting the nonconforming

21 structure to be compliant with the allowable

22 maximum lot coverage of 33 percent.

23          And so per the applicant's letter of

24 intent, they share that we assume the house was

25 built to the standards of its state but altered
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 1 over time.  And the critical line has shifted and

 2 the oak tree has grown to a substantial size.

 3 The granting of the variance would allow for the

 4 consolidation of decks and paths, making them

 5 more useable to the homeowner, and create a more

 6 of a buffer between neighbors.

 7          And so staff has outlined that in the

 8 event that you do approve this application, that

 9 you consider some of the following conditions

10 prior to zoning approval.  The applicants should

11 provide a landscape plan, approved by the

12 Planning Director, providing additional

13 landscaping at the rear of the property to

14 increase a vegetated buffer between the proposed

15 structure and the rear of the property line.

16          And then prior to commencing

17 construction, silt fencing should be installed

18 along the critical line that should be maintained

19 throughout construction.

20               MR. HACKER:  Thank you, John.  Any

21 questions for John?

22               MR. LEWIS:  I just have a question.

23          Was there any assessment done on the

24 health of the tree?

25               MR. TAYLOR:  We did not receive any
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 1 assessments done.  The Town really does not have

 2 a tree protection ordinance.  And so we rely

 3 heavily on the ARB to -- for all tree mitigation

 4 or landscaping requirements, particularly with

 5 tree removal.

 6               MR. LEWIS:  And they didn't note

 7 anything?

 8               MR. TAYLOR:  Correct.

 9               MR. LEWIS:  Okay.  Thank you.

10               MR. HACKER:  Any further questions?

11          Thank you very much, John.

12          I'd like anyone that's speaking in favor

13 of the proposal, if you'd like to speak.

14               MR. WENZEL:  I'm Joel Wenzel.  The

15 architect of the project.  Thank you for hearing

16 us or thinking about it or --

17               MR. TAYLOR:  Joel.  Joel.

18               MR. WENZEL:  Okay.  First timer.

19               MR. HACKER:  State your name and

20 address, please, Joel.

21               MR. WENZEL:  Joel Wenzel, 69 Folly

22 Road Boulevard, Charleston, South Carolina.

23               MR. HACKER:  Thank you.

24               MR. WENZEL:  Thank you for

25 considering our request.  It's an interesting
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 1 project, where there's, you know, a home from the

 2 '80s that had been, you know, altered over time

 3 and there some -- even like a ground level screen

 4 porch on the backside.  It's just a lot of things

 5 that happened over the years to the -- the

 6 previous owners.  I'm not -- I'm assuming that

 7 they didn't get approval for some of these

 8 things.

 9          And so when we were approached about,

10 you know, adding a pool and deck, we really saw

11 this as an opportunity to kind of clean up some

12 things that have happened in the past.

13          There's a -- there's also a heavy

14 sidewalk along the edge of the property

15 completely, you know, within the setback.  That's

16 all brick paved and there's a landing on the back

17 of that.

18          So, again, we saw this as an opportunity

19 to really kind remove a lot of that, all those

20 encroachments that happened in the past as -- but

21 also to kind of add this pool element, which is

22 important to the homeowners who have three small

23 children, who obviously are entertained

24 very readily by a pool versus just the view,

25 which we all enjoy.
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 1          So it's kind of an opportunity to do two

 2 things at one time.  And when we started

 3 developing it, you know, making the pool as small

 4 as we could, it still kind of encroached past the

 5 setback line on the back.

 6          And then also further realizing that the

 7 house was already past the current setback, most

 8 of the area is setback, then you can kind of

 9 think back to like, you know, the OCRM line moves

10 over time, based on the vegetation of the area,

11 as outlined by DHEC.

12          And so, again, the house is already past

13 the OCRM setback.  We're trying to add a new pool

14 for the homeowners, and then its an opportunity

15 to kind of clean up a lot of what's there.  And

16 as John mentioned, I mean it's over 1,200 square

17 feet of impervious ground cover that we're trying

18 to remove.

19          And, you know, some of that's ground

20 cover also occupied -- is occupied by people and

21 that creates kind of an odd sense between this

22 homeowner and the homeowner to the neighboring

23 homeowner so --

24               MR. HACKER:  Well, it's certainly

25 commendable of getting the lot back into
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 1 compliance.  And I think that's very good.  And

 2 obviously you've thought it out well.

 3          I have one question, though.  The

 4 supports for some of the porch that's going to be

 5 removed looked like they're brick encased.

 6 That's all going to disappear?

 7               MR. WENZEL:  Yeah.  If they're --

 8 any of the porch that goes away that has those

 9 brick encasements, they will disappear, yeah.

10               MR. HACKER:  Thank you.

11          Any other questions?

12               MR. FARABEE:  I have a question.

13          What's happening to the screened-in

14 area?

15               MR. WENZEL:  That's going to get

16 removed.  And it becomes --

17               MR. FARABEE:  Open deck?

18               MR. WENZEL:  Open deck underneath

19 it, yeah.

20               MR. FARABEE:  The open deck above?

21               MR. WENZEL:  Well, sorry.

22               MR. FARABEE:  Below?

23               MR. WENZEL:  Correct.  The screen

24 porch will go away and it'll just be --

25               MR. FARABEE:  Just supports?
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 1               MR. WENZEL:  Just supports, yeah.

 2               MS. KULICK:  And I had just one

 3 clarification.  At one point in the staff

 4 findings on 4.b, they quote from the letter of

 5 intent that it's ideal to keep the tree for the

 6 neighbor's and the community's enjoyment.  And

 7 then later on there's -- for 4.e, it says that --

 8 again, in the letter of intent that, that the

 9 proposed -- the proposed pool is intended for the

10 use of the private residence and the family.

11          And I just wasn't sure how doing this --

12 I certainly agree with what Ron said, about it

13 being commendable for reducing the coverage.

14          But I couldn't quite -- that seemed to

15 me to be contradictory, that it's for the

16 community.  Because I can't understand how the

17 community would be using a private pool in a

18 private residence.

19               MR. WENZEL:  Sure.  I think the

20 reference was more to the tree that we're trying

21 to protect.  Because it creates a natural buffer

22 directly between the neighboring property -- a

23 visual buffer between the neighboring property

24 and the use of the pool.

25          Again, if the pool was put right where
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 1 the tree was, then that would bring it even

 2 closer to the neighbors and then there would be,

 3 you know, very little room to actually create the

 4 buffer between the neighboring property and

 5 theirs.  So I apologize for that.

 6               MS. KULICK:  Thank you.

 7               MR. HACKER:  If no other questions,

 8 then thank you very much, Joel.

 9          Anyone else wishing to speak on the

10 project at Old Dock Road?

11          Anybody wishing to speak opposed

12 to that?

13          In that case, I will close the hearing

14 and request a motion from the Board.

15               MS. KULICK:  I would like a motion

16 to approve the requested variance, including the

17 two suggested notes about plantings and, you

18 know, having a landscape plan.  The one that's on

19 page five of five, having a landscape plan and

20 that silt fencing be installed along the critical

21 line prior to work commencing.

22               MR. HACKER:  Do I have a second?

23               MR. FARABEE:  I second.

24               MR. HACKER:  It's been moved and

25 seconded to approve the motion, including the two
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 1 criteria as stated on page five, six of our staff

 2 review.

 3          All those in favor say aye.

 4          (All members respond aye.)

 5               MR. HACKER:  All those opposed,

 6 same sign.

 7          (No response.)

 8          MR. HACKER:  Motion passes unanimously.

 9          At this time, I would like to open the

10 hearing again and move onto the second case of

11 the day at 220 Chinaberry Lane.

12          John.

13               MR. TAYLOR:  This is application

14 BZA-000019-2018.  Mr. Green wanted to share just

15 a few words prior to going into this particular

16 application.  And so I'll just defer to him for a

17 few moments.

18               MR. GREEN:  Yes.  Thank you very

19 much.  Many of you will recognize this address.

20 This is 220 Chinaberry Lane.  This came before

21 the Board the end part of last year.

22          There was some additional information

23 upon resubmission of information from the

24 applicant that was reviewed by both staff and

25 legal.  And it was our opinion, after reviewing
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 1 that information, that it would warrant coming

 2 back to the Board to answer some questions,

 3 particularly as how this proposed request impacts

 4 the critical area.  And there was some questions

 5 last time about the variance of that and how

 6 legally -- since this is not something the OCRM

 7 is looking over, how it affects our ordinance

 8 with regard to the buffer and how that's to be

 9 calculated, and also what was going to be the

10 impact of the construction and the improvements

11 on the critical area.

12          So this is just coming back to the

13 Board.  And, again, it's gone through the staff

14 and legal from the gatekeeper function.  And so,

15 if there's any other questions about that, it's

16 after that recommendation is being brought back

17 to the Board.

18               MR. TAYLOR:  We do have some --

19               MR. FARABEE:  Oh, I'm sorry.  I

20 have a question.

21          Are you going to be available for

22 questions upon this issue?

23               MR. GREEN:  Yes.

24               MR. FARABEE:  Okay.

25               MR. TAYLOR:  We do have new members
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 1 since this case was originally presented.  So I'm

 2 going to review the staff review in its origin

 3 state, as well as highlight some information that

 4 was provided by the applicant.

 5          And so the applicant, that the

 6 designated agent, Mr. John Takany of SGA

 7 Architecture -- we've added Ms. Mary Shahid of

 8 Nexsen Pruet, as one of the representatives for

 9 the property owners, Mr. Robert Chadderdon, in

10 requesting the variance for this required 10-foot

11 office of -- the OCRM critical line buffer for

12 approximately 795 feet disturbance in an area of

13 1,740 square-feet critical line buffer impact.

14          And so the subject property is located

15 within the R-1 Residential Zoning District within

16 any Undeveloped Lands of Kiawah Island.  And the

17 lot is approximately 229,000 square feet --

18 229,862 square feet, containing approximately

19 43,637 square feet of highlands, composing two

20 buildable areas.

21          The adjacent property is also located

22 within the R-1, Residential Zoning District, and

23 the property is also under the purview of the

24 Kiawah Island Architectural Review Board.

25          The Town -- Planning Ordinance -- Zoning
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 1 Ordinance requires a 30-foot front setback, a

 2 15-foot side setback, and a 15-foot rear setback,

 3 which in allowed maximum lot coverage of 33

 4 percent for the subject property.

 5          And the Ordinance defines setback as a

 6 required minimum distance from the lot line, or

 7 street right-of-way, or OCRM critical line that

 8 establishes an area within the structure shall be

 9 erected.

10          The Ordinance defines a critical line

11 buffer as an area of varying width, providing a

12 visual, spatial, and ecological transition zone

13 between OCRM critical line and land development.

14          And the Ordinance prohibits the

15 following activities within the required OCRM

16 critical line buffer area.  That's removal, or

17 excavation, or disturbance of existing vegetation

18 or soil, except for minimal disturbance

19 associated with the planting of additional

20 indigenous vegetation; the planting of various

21 species of grass, shrubs and trees requiring

22 fertilization, pesticides, herbicides, or --

23 and/or requiring regular maintenance.

24          The installation of gardens, fences, or

25 structures, the installation of paved or other
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 1 impervious surfaces, and the destruction or

 2 addition of plant life which would alter the

 3 existing patterns of vegetation.

 4          Structures and activities associated

 5 with DHEC-OCRM approved permits shall be exempt

 6 from the above-prohibited activities within the

 7 required OCRM Critical Line buffer.

 8          And so in a series of approvals, the

 9 Kiawah Architectural Review Board also approved

10 new setbacks for the subject property on

11 September 11th, 2018 stating that the ARB

12 approves the new setbacks as shown on Exhibit

13 Plat, dated September 5th, 2018, with the

14 following restrictions applying to the property

15 as shown in that exhibit.  And that would be a

16 15-foot side setback from the OCRM Critical Line

17 to the northwest edge of the property, a 15-foot

18 side setback from the OCRM Critical Line, the

19 southeast as well as the northeast edge of the

20 property, and then a 30-foot front setback from

21 the property line of the southwest edge of the

22 property.  And, additionally, there's a 10-foot

23 vegetative buffer inside of all areas of where

24 the OCRM critical line exists.

25          The Town approved the reduction of the
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 1 required OCRM critical line from 30 feet to

 2 15 feet on September 18th of 2018, providing --

 3 quoting that, please provide the new and current

 4 OCRM critical line delineation established for

 5 the parcel which describes the changed linear

 6 boundary, and a plan that depicts of a minimum of

 7 10-foot vegetative buffer to be located within

 8 the newly established OCRM critical line setback,

 9 using existing or native plant material.  And

10 this is in efforts towards submitting development

11 plans towards permitting.

12          The subject property lot is

13 approximately 20,000 square feet of highlands

14 since 2010 with the repositioning of the OCRM

15 critical line.

16          On the 21st, 2018, of September, The

17 Kiawah Island Architectural Review Board revised

18 the specifications of that 10-foot vegetative

19 buffer approving setbacks for the subject

20 property, stating, that additionally there is a

21 10-foot vegetative buffer inside of all areas in

22 which the OCRM critical line exists, except for

23 any area shown without the vegetative buffer on

24 Exhibit Plat dated September 5th, 2018, which is

25 consistent with the original subdivision plat.
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 1          And then on December 3rd, the 10-foot

 2 vegetative buffer was approved through new

 3 setbacks for the subject property, outlining the

 4 same -- the November 30th exhibit outlying the

 5 same 15-foot setbacks from the critical line on

 6 the northeast, southeast, and the northwest edge

 7 of the properties.  And then a 30-foot front

 8 setback on the property line on the southwest

 9 edge of the property.

10          The applicant has submitted additional

11 documentation revising the exhibit, quoting, the

12 revised exhibit dated November 30th also conforms

13 to builder -- to the buffer limits, which is

14 shown on the submitted driveway site plan dated

15 November 29.  So you have all of those exhibits

16 within your materials.

17          And the applicant's letter of intent

18 explains, quote, SGA Architecture requests a

19 variance to construct a driveway outside the

20 recently set re-delineated OCRM line, building

21 setback to allow vehicular access to remaining

22 buildable land, as was allowed when purchased,

23 end quote.

24          And so here's the subject property.  It

25 was the end of Chinaberry Lane.  A few imagines
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 1 of the site.  Now, this is the exhibit showing a

 2 10-foot buffer of the proposed driveway

 3 connecting into buildable areas, all established

 4 within highlands.

 5          And so the applicant has submitted

 6 additional information since then.  And this is,

 7 as Dwayne stated, just previously.  And, I mean,

 8 honestly would just defer to the applicant to

 9 expound on some of the comments of revising the

10 letter of intent added in the materials that you

11 have received.

12          But in regards to the staff findings --

13 regarding the staff findings of Criteria A, there

14 may be extraordinary and exceptional conditions

15 pertaining to the subject property due to its

16 location, orientation, its irregular shape and

17 the required setbacks and the OCRM Critical Line

18 buffer.

19          The subject property is an L-shaped flag

20 lot and borders an OCRM critical line on the

21 north, east and southeast sides and is

22 inaccessible from the pole of the lot unlike

23 traditional flag lots.

24          The subject property contains

25 approximately 181,300 square feet -- 306 square
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 1 feet of marsh and is accessed through a 25-foot

 2 access easement traversing multiple properties

 3 off of Chinaberry Lane.  That includes lots 218,

 4 216, and 214.

 5          Per the applicant's letter of intent,

 6 extraordinary conditions apply to this site that

 7 is located at the far eastern end of the Kiawah

 8 Island.  And its property line has a very unusual

 9 shape due to the very complex OCRM property

10 boundary.  This site is very low, elevations and

11 is characterized as having two main developable

12 upland portions of land.

13          The updated OCRM line removed a

14 significant area from being built on which

15 reduces the usage of the extraordinary home site.

16          Criteria B, these conditions are unique

17 to the subject property and may not generally

18 apply to the other properties in the vicinity.

19 The property is located in the R-1, Residential

20 Zoning District and adjacent properties are also

21 located in the R-1 residential zoning district,

22 as well adjacent to critical line

23          However, the L shaped subject property

24 differs from most of the properties along

25 Chinaberry, which are rectangular in shape with a
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 1 single buildable area.  Per the applicant's

 2 letter of intent, quote, this property line has a

 3 very unusual shape and due to its very complex

 4 OCRM property boundary, end quote.

 5          Criteria C, the application of the

 6 ordinance to 220 Chinaberry Lane would prohibit

 7 the request to disturb and encroach into the

 8 required 10-foot OCRM critical line buffer to

 9 construct a driveway as proposed to connect the

10 two buildable areas.

11          A continuos 10-foot buffer is

12 established from the OCRM critical line.  And at

13 the neck area between the two buildable areas,

14 there is an OCRM critical line to the north and

15 south.  The proposed driveway encroaches into the

16 required buffer approximately 795 square feet.

17          However, it does not unreasonably

18 restrict the utilization of the property as the

19 subject property -- property's largest buildable

20 area is approximately 16,299 square feet.

21          Per the applicant's letter of intent

22 critical, quote, the updated OCRM critical line

23 removed a significant area from built on, which

24 reduces the usage of this extraordinary home

25 site.  And per the applicant's letter of intent,
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 1 the narrow strip of upland connecting the two

 2 buildable areas is a site constraint that

 3 prevents the existence of the 10-foot buffer

 4 along certain sections of the driveway.

 5          Criteria D, the authorization of the

 6 variance may not be of substantial detriment to

 7 the adjacent properties or the public good.  And

 8 per the applicant's letter of intent, quote, the

 9 approval of this variance would not be a

10 detriment to the public good.  And due to the

11 isolated nature of the property, there is only

12 one adjacent developed residential property

13 connected to this lot.

14          Criteria E, granting of the variance

15 would not allow the establishment of a use not

16 otherwise permitted in the zoning district,

17 extend physically a non-conforming use of land,

18 or change the zoning district boundaries.

19          Per the applicant's letter of intent,

20 quote, the proposed project gets the use -- the

21 proposed project use is for residential

22 construction and the requested drive connection

23 would allow for a residential use out-building or

24 guest cottage to be built.

25          Criteria F, the BZA may not consider
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 1 profitability when considering this variance

 2 request.  Per the applicant's letter of intent,

 3 quote, this project is not based on a need for

 4 financial profit, but to preserve the existing

 5 land value.

 6          Criteria G, the need for the variance

 7 may not be the result of the applicant's own

 8 actions.  The OCRM criteria line has altered the

 9 boundary of the subject property adjusting that

10 required setbacks and buffer areas.  Per the

11 applicant's letter of intent, this variance

12 request is not the result of any owner's actions.

13 If is based on reacting to external natural

14 influences, specifically the changing salt marsh

15 outline.

16          Criteria H, granting of the variance may

17 not be contrary to the public or neighborhood

18 interest, may not adversely affect other property

19 in the vicinity, nor interfere with the harmony,

20 spirit, intent, and purposes or these

21 regulations.

22          On December 6th, 2018, the Kiawah Island

23 ARB approved the improvement review request

24 stating the proposed installation of a driveway

25 at 221 Chinaberry in the location as shown on
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 1 L100 -- sheet L100 dated 11.29.18 is approved.

 2          Criteria I, granting of the variance may

 3 substantially conflict with the Comprehensive

 4 Plan or the purposes of the Ordinance.  The use

 5 of this project does not change and will remain

 6 within the R-1, Residential Zoning District.

 7          The Ordinance states, quote, the OCRM

 8 critical line setback and buffer standards of

 9 this article are intended to provide a protected

10 area between the furthest most projection of a

11 structure, parking on driveway area, or any other

12 building elements and all saltwater

13 marshes/wetlands/waterways, other than ocean

14 front, on properties affected by OCRM critical

15 line.

16          The purpose of the required buffer is to

17 provide a visual, spatial, and ecological

18 transition zone between development and the

19 Island's saltwater marshes/wetlands/waterways,

20 and to protect the water quality and habitat.

21          The construction of the proposed

22 driveway indicates the occurrence of multiple

23 prohibited activities within the OCRM critical

24 line buffer, including but not limited to the

25 removal, excavation or disturbance of existing
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 1 vegetation or soil, except for minimal

 2 disturbance associated with the planting of

 3 additional indigenous vegetation, the destruction

 4 or addition of plant life, which would alter the

 5 existing patterns of vegetation, and the

 6 installation of paved impervious -- or other

 7 impervious surfaces.

 8          The ordinance also states, quote, the

 9 prohibited -- the ordinance prohibits the

10 following activities within the required OCRM

11 critical line buffer area, the removal,

12 excavation, or disturbance of existing vegetation

13 or soil, except for the minimal disturbance

14 associated with planting of additional indigenous

15 vegetation, the planting of variance species of

16 grass, shrubs and trees requiring fertilization

17 pesticides, herbicides and/or requiring regular

18 maintenance, installation of gardens, fences,

19 structures, installation of paved or other

20 impervious surfaces, destruction or addition of

21 plant life which would alter the existing

22 patterns of vegetation.  And then structures and

23 activities associated with DHEC-OCRM approved

24 permits shall be exempt from the above-prohibited

25 activities within the required OCRM critical
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 1 line buffer.  And so per the applicant's letter

 2 of intent, this project does not affect the

 3 Comprehensive Plan.

 4          I want to highlight two things and then

 5 I will turn it back over to you, Mr. Chairman.

 6 At the December 17th, 2018 public hearing for

 7 this particular application, the variance request

 8 was denied.  And stuff has also highlighted the

 9 same conditions, adding one condition that in the

10 event the Board does decide to improve the

11 conditions, that prior to the convincing of

12 construction silt fencing shall be installed

13 along the critical line.  And then the silt

14 fencing shall be maintained throughout the

15 duration of the project of the construction.

16          And then the applicant shall provide a

17 landscape plan, which is reviewed and approved by

18 the planning staff, and for any other proposed

19 re-vegetation of the impacted areas subsequent to

20 construction of the proposed driveway and/or

21 retaining wall/bulkheads.

22          And then a final condition that was

23 considered was the applicant shall abide by what

24 has been outlined as OCRM's critical line area

25 permits special conditions, in which the
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 1 applicant's has referred to in their resubmittal

 2 of materials.  And so those are the three

 3 conditions -- or three conditions that the staff

 4 would recommend the Board consider.

 5               MR. HACKER:  Thank you, John.

 6          Any questions for the staff to review?

 7 Okay.  Thank you.

 8          Then we would like to hear from the

 9 applicant.  So who will be speaking for the

10 applicant?

11               MS. SHAHID:  Thank you,

12 Mr. Chairman.  My name is Mary Shahid.  I'm an

13 attorney with Nexsen Pruet.  Our offices are

14 located at 205 King Street in Charleston.  And I

15 represent the applicant, Susan and Robert

16 Chadderdon, 220 Chinaberry being their property.

17          I really appreciate the opportunity to

18 be here.  I appreciate that the staff has been

19 available to discuss this matter with me.  I

20 learned of the denial shortly after the meeting

21 in December.

22          Mr. Panlik and Mr. Tarkany were here.

23 Mr. Callahan was here to represent the applicant

24 at that meeting.  And we began to understand the

25 concerns of the Board and we hoped that we would
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 1 have an opportunity to address those concerns.

 2          And we're very glad to be here before

 3 you today to address those concerns and believe

 4 that in our new submittal package and our

 5 proposal that we have overcome those concerns.

 6          It seemed like the primary concern of

 7 this Board was the direct impacts perceived by

 8 this Board to OCRM Critical Area and/or tidal

 9 marsh.  As the Board -- some members of the

10 Board, as is their right and obligation, had

11 visited the property and had -- but had visited

12 the property on or around December 15th, the

13 weekend before the Board hearing, where we'd had

14 about eight inches of rainfall.

15          And, in fact, December of 2018 is the

16 third wettest December on record.  And the last

17 event that even is comparable is in 1941 to the

18 eight inches of rainfall of this past December.

19 So the site looked very wet.

20          What the Board did not know when it

21 first considered this is that we have worked very

22 closely -- my client has worked very closely with

23 OCRM over the years to keep the critical line

24 updated on the property.  And, in particular, to

25 keep the connection between the two parcels.
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 1          The motivation being that in the early

 2 2000s the Chadderdons were approved -- or either

 3 their predecessor or the Chadderdons were

 4 approved for development of the property,

 5 including development of the rear, smaller

 6 buildable area.  And that same approval had been

 7 updated at least two times after the early 2000s

 8 until about 2010 or '11.  I'm not clear on the

 9 last update.

10          So I became involved working with the

11 client to secure an updated critical line

12 approval, which we were successful in doing.  We

13 call that the 2018 critical line.

14          We have a 2001 critical line, a 2010

15 critical line, and a 2018 critical line.  And

16 between 2001 and 2018 the property has lost about

17 3/10 of an acre of upland.  But it's not in like

18 one particular spot.  It's just sort of a

19 generalized loss around some of the edges of the

20 property reflecting that it's a dynamic

21 environment.  And this upland area is -- there's

22 four and a half acres of marsh adjacent to the

23 marshes and waters of the Stono River that are

24 contiguous to this upland buildable area.

25          So we want to make sure that it's clear
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 1 to the Board that we are not proposing to impact

 2 upmarsh.  We are proposing to impact upland only.

 3 We waited to design our impacts to get

 4 affirmation and confirmation by OCRM as to what

 5 our upland boundaries were.  And your own

 6 ordinances deferred to OCRM to determine location

 7 of critical area versus the location of upland.

 8          What we have maintained, while losing

 9 buildable area, both on the larger building pad,

10 near the road, and the smaller building pad, near

11 the water, losing buildable area there, we have

12 always maintained the land bridge connection

13 between the two parcels.  And been previously

14 approved for a drive through that connection.

15          So there was a lot of concern expressed

16 by this Board about potential impacts to the

17 marsh.  We want to make sure the Board is clear

18 that we are doing no work in the marsh and, in

19 fact, are using a very slender quarter-inch piece

20 of sheet pile on either side of the drive, which

21 is driven in the uplands.  And what it will do is

22 operate to prevent the distribution of materials

23 used for the driveway from flowing either -- on

24 either side into tidelands critical area.

25          I think another thing the Board might
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 1 want to consider is you give deference to DHEC

 2 and OCRM, in particular.  OCRM has what they call

 3 their transportation regulations.  And OCRM would

 4 have allowed us to proceed with the permit

 5 process.  Under those regulations, you can fill

 6 tidal wetland areas to obtain access.

 7          So if we went to OCRM and we say we have

 8 20 feet of upland and we need 5 feet on either

 9 side to satisfy a certain standard, we would have

10 qualified for a permit for fill.

11          You really can fill tidal wetlands in

12 very limited and specific circumstances, but the

13 regulations for transportation allow the fill.

14 But as Mr. Tarkany explained to you in

15 December -- or your predecessors in December, we

16 didn't go that route.  We decided to work with

17 what we have and choose the least impactful way

18 of finding access.

19          We're not going to negatively impact the

20 tidelands on either side of us by expanding our

21 land bridge.  Instead, we're going to work with

22 what we've got.  And in working with what we've

23 got, in the two sections that are shown in

24 green -- and I guess you've got it in front of

25 you.  I don't need to point up high.
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 1          But in the two sections that are shown

 2 in green, working with what we've got, means we

 3 don't have the space to provide the 10-foot

 4 buffer that's required from the critical line.

 5 And that's why we sought the variance.

 6          But we're not impacting marsh.  We're

 7 being very protective of marsh in the plan that

 8 we're putting forward.

 9          If I can just find my notes, which I

10 thought I brought up with me, but maybe I didn't.

11 So that was one of the concerns that was pretty

12 evident, and I hope to dispel that.

13          The other thing -- so when the variance

14 was denied and we were disappointed in the

15 denial, but we understand you have great

16 discretion.  But when the variance was denied,

17 two particular parts of your variance ordinance

18 were cited as the basis for denial.  And the

19 first one was we do not unreasonably restrict the

20 use of the lot because we've still got the street

21 portion of the lot.  And we've got a decade plus

22 of sort of planning and reliance on the ability

23 to use the rear portion of the lot.  That

24 really -- that's the sweet spot.  That's --

25          And there were even -- some of you even
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 1 acknowledged it in the hearing, that the lot is

 2 gorgeous, the rear of the lot is gorgeous with a

 3 direct view to Mount Pleasant, the Ravenel

 4 Bridge.  So that's always been the area that

 5 we've intended to put a modest-size home, and

 6 continues to be the owner's desire.

 7          So we would contend that with nothing

 8 really changing over the years and with at least

 9 twice being affirmed for plans to put some type

10 of construction on the rear area that it does

11 unreasonably restrict the use of the lot.

12          And then the Board was -- this Board was

13 very concerned about the fact that we violated --

14 I think it's Provision I of the Ordinance.  And

15 that was another basis for denial.  And it might

16 have been even -- but that were in conflict with

17 your existing rules.  Because we're asking you to

18 sort of waive the buffer requirement on the edge

19 of the critical area in these two areas.

20          And what that means is we will be

21 literally establishing a driveway, you know, a

22 permeable surface driveway in these two areas.

23 And that concerns you because the buffer to the

24 critical area is really supposed to be not

25 landscaped and, you know, vegetated, et cetera.



Kiawah BZA Meeting 43

Clark & Associates, Inc.

 1          So I feel like we've addressed that for

 2 the Board, because we are proposing to replicate

 3 the lost buffer by increasing the buffers in

 4 other areas.  And that's what this exhibit that's

 5 before you, Exhibit E, is intended to show.

 6          And that wasn't my idea.  That was just

 7 my knowledge as to how the Corps of Engineers and

 8 DHEC, who are the initiators of the landscape

 9 buffer requirement to protect wetlands, how they

10 apply their regulations and their ordinances in

11 this regard, this Corps of Engineers in DHEC, as

12 relates to critical area.  Because critical area

13 wetlands are waters of the United States and

14 waters of the State for both those agencies.

15          Is they recognize in certain situations

16 you're going to have physical or site

17 constraints.  And you overcome those by

18 increasing the buffer in other areas.

19          So what we have ended up with is where

20 we have eliminated buffer is about 1,720 square

21 feet.  Where we have replicated buffer is 1,754

22 square feet.  But above and beyond that, we had

23 always exceeded your requirement, because even

24 without the buffer we had an average 11.5-foot

25 buffer, not a 10-foot buffer.  And then with our
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 1 extra buffer we have an average 12.4-foot buffer.

 2          So I feel like there's a tremendous

 3 amount of enhancement that is achieved with these

 4 increased areas that we're not going to be able

 5 to mow or landscape that will retain the natural

 6 filtration.  And I'm going to let Mr. Tarkany

 7 speak to this.

 8          But, you know, the project is not

 9 designed to cause any negative water quality or

10 habitat impact to the adjoining marsh.  In fact,

11 we're subject to requirements, not just from this

12 body, but stormwater requirements from the

13 County, potentially from the Town, definitely

14 from OCRM to avoid any direct discharges into

15 marsh.  And all of that is incorporated in the

16 proposed design for this.

17          I hope that we have -- I really

18 appreciate the opportunity to work with

19 Mr. Green.  And he was very open with me in

20 communicating what your concerns were.  And he

21 really challenged me to try to address them and

22 find measures to do that.  And I feel like we've

23 done that.  We're willing to accept additional

24 conditions.  We're willing to create conditions

25 that are protective.  You know, we propose the
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 1 conditions that OCRM uses, because OCRM, when it

 2 impacts critical area, it'll give a permit.

 3          Let's say we've gotten a permit impact

 4 those areas on the fringe of green.  It

 5 recognizes that the indirect impact can extend

 6 beyond the authorized impact area.  So they've

 7 come up with a number of conditions that

 8 applicants have to follow to eliminate the

 9 indirect impacts to adjoining areas.

10          And we would adopt those.  And just

11 really appreciate your time and your

12 consideration.  I'm happy to answer any questions

13 you may have at the end.  But I think Mr. Tarkany

14 is better versed to addressed some of the

15 engineering issues.

16               MR. HACKER:  One of your statements

17 was that you have the different dates of critical

18 line.  It appears to me that the critical line in

19 this critical area, in the neck that we're

20 talking about, has not changed.  You lost area in

21 other places, but somehow OCRM has kept it open,

22 and it hasn't changed over those years,

23               MS. SHAHID:  Yes.  When I look at

24 the different critical area plats, I don't see a

25 difference in width.  These in the neck, in the
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 1 land bridge.  But they set up flags every time.

 2 So the flags may not be exactly point to point.

 3          But, yes, I would agree with you.  We

 4 definitely lost -- like where it says lot 220,

 5 like right below that, on the street side, we

 6 lost a significant amount there.  We lost a

 7 connection on the river side to another area that

 8 was considered upland.  But the land bridge, the

 9 connection has stayed relatively stable.  And

10 we -- you know, we just deferred to OCRM's

11 judgment on that.

12               MR. HACKER:  Any other questions?

13               MR. FARABEE:  Yeah.  I have a

14 couple questions.  You know, you described a

15 history of what your client could have, would

16 have, wished he had done years and years ago as

17 the OCRM line may have changed, how he wanted to

18 build or didn't build or change the planting or

19 whatever, which is I think has no bearing today

20 on what we're hearing.

21          But the thing that I want to ask you

22 specifically is that with regard to this

23 averaging that you use, is this -- this is not

24 something that I'm familiar with.  And it seems

25 like it's rather a convoluted way that you went
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 1 about trying to justify this 10-foot buffer.  And

 2 it's kind of the sleeves out of your vest.

 3 Because you go to areas where you got plenty of

 4 room and you say we're going to give you more

 5 buffer, and then you add it all up.

 6          And the -- and you say that you are much

 7 better than our standard.  But does our standard,

 8 Mr. Green, deal with averaging?

 9               MR. GREEN:  Well, that was the main

10 legal issue that I think came up from the

11 application.  The Town of Kiawah ordinance is

12 silent as to averaging.  OCRM allows it.

13          So part of the question whenever there's

14 either a conflict of laws or laws that address

15 the same issue, is to find out which one would be

16 applicable.  And from the standpoint of wanting

17 to make sure that we had the correct law

18 applicable, that was part of what our challenge

19 was, at least from staff and legal standpoint to

20 look into that issue.

21          My opinion is that we would go with

22 OCRM, where our ordinance is silent.  And so

23 unless -- there are instances in which a

24 municipality's ordinance can be more restrictive

25 than OCRM.  And the question is, where OCRM has a
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 1 specific determination or we follow it in certain

 2 instances.

 3          So my opinion, at least when this issue

 4 came up, is that we would defer to OCRM because

 5 we are silent on that issue.  And so the question

 6 of 10-foot buffer, the question of is it average

 7 buffer versus actual buffer in every instance can

 8 be somewhat determinative if we were to be as

 9 strict and as exclusive as possible, as

10 restrictive as possible.

11          But my understanding -- and, again, this

12 is after reviewing all of the materials, the

13 application of materials, the letter of intent.

14 I looked at some of the regulations and the

15 guidelines supplied by the applicant and Ms.

16 Shahid.  And it's my feeling that the OCRM

17 average is what we were looking to.

18          Because we're also looking at how OCRM

19 governs the disturbance of the critical area and

20 what some of the things are that they would have

21 applied if this was within their permitting

22 purview.  It is not.  So there is not an

23 application for it.

24          But since OCRM is the one that has the

25 guidelines that we've been following, I did look
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 1 at how those interact with municipal laws.  And

 2 because we do not have something that is more

 3 restrictive that supersedes OCRM, OCRM averaging

 4 is what I think is what we --

 5               MR. FARABEE:  Was it ever

 6 interpreted that way before?

 7               MR. GREEN:  Not specifically.  Not

 8 for the Town of Kiawah.  I've seen OCRM have --

 9               MR. FARABEE:  I'm not talking about

10 Kiawah.  I'm talking --

11               MR. GREEN:  I have not.  As a

12 matter of fact, this is the first time that I

13 have seen this in this particular ordinance.

14               MR. FARABEE:  And we can't be more

15 restrictive than the OCRM?

16               MR. GREEN:  If we were to enact an

17 ordinance, which we do not have now, that was

18 more restrictive and said that we will not allow

19 an average, State law would allow that if we went

20 above and beyond.  We do not.

21          So the general law of statutory

22 construction -- at least this is what they teach

23 us in law school -- is, you know, obviously,

24 there's a municipal level, there's state level,

25 there's federal.  But where there are
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 1 omissions -- and I won't call it omissions.

 2 Where there's simply a gap in the jurisdiction or

 3 something that the municipal law does not speak

 4 to in terms of an ordinance or the zoning

 5 guidelines, then you look at who else has

 6 jurisdiction over those areas.

 7          OCRM is the one who set the guidelines,

 8 and their primary goal is to protect the wetlands

 9 and the marshes and the critical areas.  So as

10 I've looked at how OCRM guidelines interact with

11 municipalities, where our ordinance or any other

12 ordinance for any other municipality is silent,

13 we would defer to OCRM jurisdiction.

14               MS. SHAHID:  Mr. Green, can I

15 mention something that I brought up with you and

16 put in our submittal?

17               MR. GREEN:  Sure.

18               MS. SHAHID:  You do have a --

19 Section 12.27 of Kiawah's Ordinance that says

20 coordination with other regulations.  It is the

21 intent of the Town that this Article be applied

22 in a manner consistent with other regulations

23 governing the use and development of land,

24 including but not limited to subdivision

25 regulations, road code, floodplain regulations,
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 1 and other applicable town, state, and federal

 2 regulations.

 3          So I feel like that ordinance, in and of

 4 itself, gives the Town the ability to give some

 5 deference to how OCRM and the Corps of Engineers,

 6 state and federal agencies apply the buffer

 7 requirement.

 8               MR. FARABEE:  I was going to say it

 9 gives us, this Board, the opportunity to decide

10 whether we want to provide that variance or not.

11               MR. GREEN:  Did you have a

12 question?

13               MS. KULICK:  Well, I just want to

14 follow up on something that Ben asked and

15 something that you said.

16          Just to clarify in my own mind, if we

17 had -- if the Town had an ordinance that was more

18 restrictive than OCRM, which the Town has the

19 right to do, then that could be used as an

20 explanation of why someone might consider denying

21 the ordinance.  But the fact that we don't have

22 an ordinance is what prohibits this Board from

23 doing that?  Am I understanding you correctly?

24               MR. GREEN:  I wouldn't use the word

25 prohibit.  I would use the word -- it would -- in
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 1 the absence of any stricter ordinance, it's

 2 telling the Town that this buffer is sufficient

 3 or insufficient in an area.  In the absence of

 4 any ordinance of that articulation, you would

 5 defer to OCRM.

 6          So I wouldn't say that we're prohibited

 7 from it.  You might still decide that you do not

 8 want to, but it should not be -- the basis of the

 9 denial, if there is going to be a denial, it

10 should not be -- it's not consistent with the

11 ordinance of this particular basis, because our

12 ordinance is silent to it.  So OCRM has a method

13 for calculating.  And it's obviously intended for

14 OCRM to be twofold, to protect the critical areas

15 and the nature, but also not to unreasonably

16 restrict the owner.

17          So within those guidelines that's where

18 the averaging of the buffer.  It's something like

19 how wetlands mitigation is done.  And some of you

20 might be familiar with that, particularly the

21 Boeing arena.  I know with several Greenbelt

22 properties.  The question was, how would the

23 average be done.  And that's a similar type of

24 computation wherever you're taking out wetlands

25 you mitigate it for compensating for it
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 1 elsewhere.

 2          So I think the OCRM, a lot of the

 3 agencies that are tasked with protecting wetlands

 4 and environmental areas are looking at the

 5 overall scheme.  And so that's why the averaging

 6 is allowed in those.

 7               MS. KULICK:  And so the averaging

 8 would be the mitigation or there would other

 9 mitigation because of the averaging?

10               MR. GREEN:  It's similar to

11 mitigation that you balance a surplus of money

12 with what might be a deficit in another area,

13 where you -- in the mitigation case you make up

14 for lost wetlands that are taken in one area by

15 putting more wetlands in another area.

16          In this area you -- loss of a buffer in

17 one area can be mitigated, at least in OCRM's

18 scheme, by adding in another area.

19               MR. FARABEE:  I would -- as a

20 non-lawyer, I would interpret that our present

21 ordinance saying a 10-foot buffer is more

22 restrictive than an average 10-foot buffer.  We

23 already have a more restrictive ordinance in

24 place.

25               MR. GREEN:  That's one way to look
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 1 at it.  I'm looking at it the lawyer way.  But I

 2 understand where you're coming from.

 3               MR. FARABEE:  I mean, I think it's

 4 not a hedge --

 5               MR. GREEN:  And so what we have to

 6 do, I guess, the other way, I think, would be

 7 helpful to explain it, is in order to have

 8 consistent outcome, what OCRM, what state law in

 9 general does, particularly with the effect of

10 ordinances is they do something that's like a --

11 where a loss sets precedence, you follow that

12 same method of following the precedence.

13          So in the question of how OCRM

14 guidelines interact with municipal guidelines

15 where they're silent as to buffer, you go with

16 the state guidelines and OCRM.

17          That I'm comfortable with.  I understand

18 how one might say that 10-foot is more

19 restrictive.  That depends on the application and

20 what you're trying do with that different area.

21               MR. LEWIS:  Can I ask how many data

22 points did you use to come up with the 12.4?  How

23 many measurements?

24               MS. SHAHID:  The --

25               MR. LEWIS:  And what was the lowest
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 1 number?

 2               MS. SHAHID:  I -- all right.  The

 3 12.4 average width buffer -- well, the lowest

 4 number I think -- I think everywhere is going to

 5 have at least 10, except the areas that were

 6 impacted, which will have zero.

 7               MR. LEWIS:  So if you have zero and

 8 you have 24, the average is 12.

 9               MS. SHAHID:  If you look at the

10 buffer reflected up there, we have a lot of

11 angles and turns.  And that's what made it more

12 than an average 10-foot buffer in the beginning.

13 It's the way those turns increase the acreage,

14 because of the configuration of the property.

15          An engineer did the analysis for us.

16 And he is not here today.  But he looked at the

17 whole buffer that was provided within the setback

18 and calculated it point to point.

19               MR. LEWIS:  Right.  But how many

20 points?  Any idea?

21               MS. SHAHID:  I do not know.  But I

22 know he went around the entire site to do it.

23 But the lowest would have been the zero that's

24 proposed in those two green sections.  And the

25 highest is -- I don't know.
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 1               MR. HANAN:  There was a question

 2 that came up in December about the -- whether the

 3 fire department that approved the driveway -- or

 4 the future driveway and signed off on it.  And

 5 I'm not sure that was addressed.

 6               MS. SHAHID:  My understanding of

 7 the sequencing of permits and approvals is that

 8 we're not going any further with our design until

 9 we address this issue, which is the driveway and

10 access to the back of the lot.

11          As we progress further in our design,

12 we're going -- those standards will be triggered,

13 whatever the standard is related to fire entry.

14          What I've been told is that the fire

15 truck can come to the front of the lot and then

16 deploy the hose without the truck itself having

17 to come down the drive.  But we're not there.

18          You know, if we get past this point and

19 we get there and that's a show stopper for us,

20 then that's the show stopper.  But we're

21 sequencing the design -- we're sequencing the

22 design in a logical fashion.

23          Let's, first of all, make sure we can

24 address the Town's concerns with its ordinances

25 with setback and buffer.  If we can do that and
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 1 install this driveway, then the next order of

 2 events is more detailed site planting, and then

 3 that review comes in.  We're not avoiding that

 4 review at all.  It's just not in sequence yet.

 5               MR. GREEN:  And if I can keep us on

 6 the legal high ground, no pun intended, is we

 7 do -- any consideration of whether or not

 8 emergency vehicles can get there, since that's

 9 not one of our list of criteria, it's good

10 information for us to have in the back of our

11 heads.

12          But our decision should not be based on

13 a supposition as is determined or undetermined as

14 to whether or not emergency vehicles can -- so I

15 just want to keep the record clean on that.

16               MS. KULICK:  Can you tell us what

17 the maximum weight is that this -- I'm going to

18 call it driveway, for lack of a more specific

19 term.

20          But can you tell us what the maximum

21 weight is that this would be able to hold?

22               MS. SHAHID:  I'm not sure I can

23 tell you at this stage.  When that driveway is

24 designed, I'm sure -- and maybe our architects

25 can speak to that.  But it -- I'm sure there is
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 1 a -- like a building code standard that it will

 2 have to comply with that will say, this driveway

 3 can support X.

 4          No. I don't think we know that yet.  But

 5 maybe Mr. Tarkany can speak to that.

 6          Yes, sir.

 7               MR. HACKER:  I just feel that these

 8 are getting to be issues that are not germane to

 9 what to really --

10               MR. FARABEE:  How was it a germane

11 question?

12               MR. HACKER:  They have to build a

13 driveway according to plans not that we're to be

14 voting on.

15               MR. FARBEE:  Okay.  I accept that.

16               MR. HACKER:  Okay.  Go ahead.

17               MR. FARABEE:  That's not my

18 question.  Can I ask my question?

19               MR. HACKER:  Sure.

20               MR. FARABEE:  Who -- are you the

21 best person to go into greater detail on the

22 material you're going to use to prevent damage to

23 the area while the roadway is under construction?

24               MS. SHAHID:  No.  I'm going to

25 defer to Mr. Tarkany on that.
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 1               MR. FARBEE:  All right.

 2               MS. SHAHID:  But there are a number

 3 of best management practices commonly used to

 4 protect adjacent wetland areas from construction

 5 impasse.  And I'm sure that we will incorporate

 6 all of them.  You ready --

 7               MR. CASSIDY:  I have a question.

 8               MS. SHAHID:  Yes, sir.

 9               MR. CASSIDY:  And maybe for

10 Mr. Green.  I took a look at the portion of the

11 OCRM regs that you cite in your letter about

12 averaging.  And it wasn't clear to me that that

13 was entirely on point.  It talks about

14 developments of different sorts; residential,

15 commercial, and so forth, cites a buffer width of

16 35 feet for residential.

17          Can you help me understand how that

18 section is on point for this situation?

19               MS. SHAHID:  I can, because those

20 buffers are used for the same purpose these

21 buffers are used.  And, in fact, it was the State

22 of South Carolina through DHEC that said, we're

23 going to start requiring buffers.  That is the

24 way to protect water quality and adjoining

25 marshes.  And then even provided a toolkit to
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 1 towns to develop their ordinances to address

 2 buffers.

 3          So the fact that OCRM is looking not

 4 necessarily at individual lots, but is looking at

 5 a subdivision for stormwater approvals, et

 6 cetera.  And then in the course of that look,

 7 that gives opportunity to say, we want -- here's

 8 this water body, it runs the whole length of this

 9 development.  Or here's this tidal critical line,

10 which runs the length of this development.

11 Because clearly the critical line is offsite too

12 from this property.  So they look at it

13 holistically and they say, every lot has to have

14 this amount of buffer from the critical line.

15          So you're really not comparing apples

16 and oranges.  They're doing it because their

17 opportunity to look at development is on the

18 larger scale, but they're applying it to

19 individual lots.  You're looking at just single

20 lots.  But it's the same principle.

21          It would be applied -- this lot would be

22 treated the same way by OCRM as I'm asking you to

23 do here.  Does that help?

24               MR. CASSIDY:  Yeah, somewhat.

25          Do you think it's the intent of the
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 1 regulation that there be substantive areas like

 2 you have where there's no buffer whatsoever?

 3               MS. SHAHID:  Well, I think --

 4               MR. CASSIDY:  Well, I appreciate an

 5 averaging in a complicated situation.  But zero

 6 bothers me a little bit.

 7               MS. SHAHID:  Well, I do a lot of

 8 these projects for developers where we go in with

 9 some master planning to OCRM and to the Corps.

10 And it's always a site constraint, a physical

11 constraint.  And if we say, here's where the road

12 has to be or here's where, you know, this has to

13 be, they're very flexible.  They recognize that a

14 buffer requirement, if rigidly applied, is

15 problematic, and that they can accomplish the

16 same result if they identify a true site

17 constraint by having an average buffer.  I mean,

18 it's just that simple.

19          It's not a stretch for them.  And I

20 understand you're struggling with it.  It's not a

21 stretch for them.  They think it accomplishes the

22 same purpose by not doing a rigid application.

23               MR. HACKER:  No other questions.

24 Thank you.

25               MS. SHAHID:  Thank you, sir.  I
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 1 appreciate your time.

 2               MR. TARKANY:  Good evening.  My

 3 name is John Tarkany, landscape architect.

 4               MR. FARABEE:  You need to be sworn

 5 in.

 6               MR. TARKANY:  I do.  Okay.

 7               (Mr. Green places Mr. Tarkany under

 8 oath.)

 9               MR. TARKANY:  I'm just glad I'm not

10 a lawyer.  Not really.

11          But as a landscape architect I'm here to

12 talk about the nuts and bolts of the design and

13 the planting part of it, and if you have any

14 questions about the details.

15          I would like to say that if we had been

16 forced to try to impact the marsh area, we would

17 not be working on this project.  Because we found

18 out that we actually have at our narrowest pinch

19 point at the second crossing, we have 11 and a

20 half feet between the high ground bridge at the

21 narrowest point.  Our drive's 10.  So we

22 technically have about 8 inches at that one pinch

23 point.  And we have a little bit more than that,

24 up to a foot or two beyond that.

25          And our construction detail allows for
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 1 no impact into marsh.  Because the sheet pallet

 2 can be put on from the upland side and then be

 3 filled in back and not affect the marsh critical

 4 area at all.  Because we'll be 8 inches back from

 5 the critical line, which is close in one spot.

 6          But we'll be able to make sure -- we'll

 7 be diligent about doing that.  And there is room

 8 after to improve the existing land bridge to

 9 plant Spartina grasses and native grasses to kind

10 of heal it in.  And, in fact, we're probably

11 going to be doing more buffering than what we

12 have in the actual landscape plan.

13          In my last conversations with the

14 Chadderdons, they're expressing the option of

15 building on the second high piece, not the first

16 one.  And that first one, the entire first part

17 could be a buffer.  It won't even have anything

18 built on it.  It would be just be native plants

19 filling it up.  That's sort of the direction

20 they're headed in right now.

21          So mainly because the views from the

22 second part are unbelievable and they want to be

23 able to enjoy those views and have that be their

24 main house.

25          And I've seen -- after working 30 years,
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 1 I don't think I've ever been on a lot that has a

 2 better view than this lot, especially that second

 3 lot.

 4          So what we're asking for is some relief,

 5 at your discretion, that would allow us to

 6 overcome this hardship of utilizing the property.

 7 And we would like for you to consider our request

 8 to maintain the integrity of the existing

 9 crossings.

10          So I'm ready to answer any questions if

11 you have any.

12               MR. FARABEE:  Can you go into some

13 detail about the materials that you suggest, this

14 barrier you're going to put up, to mitigate the

15 damage done outside that area?

16               MR. TARKANY:  It's called Borcon

17 steel.  And it's similar to that steel that turns

18 rusty.  What's it called?  Anyway, it oxidizes,

19 and it doesn't need to be painted and it doesn't

20 rust.  And it's a quarter-inch thick.  You could

21 drive a fire truck over it or a cement mixer over

22 it and it wouldn't even flinch.  It's very rigid,

23 and it's brown.  It turns a natural brown color.

24 And it gets pushed in the ground vertically and

25 then when it gets backfilled after that's in, the
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 1 driveway gets filled in behind it.

 2          And we're still -- haven't designed a

 3 landscape plan yet.  But there's many different

 4 products we can consider, permeable pavers, which

 5 are 10,000 PSI strength.  Concrete's only 3,000.

 6 So it's three times stronger than concrete.  So

 7 it can hold anything.  It could hold a concrete

 8 mixer, a fire truck.  It's commonly used in

 9 commercial areas and allows the water to

10 penetrate through.  It's permeable.  So the water

11 soaks in through the cracks in the pavers.

12          That's one approach that we would

13 recommend.  Or we could use a plantation mix.

14 It's a soft surface of a gravely material with a

15 filtration cloth.  We have a lot of ideas for

16 that.

17          But as I was walking around the site

18 with the owners, we talked about a landscape plan

19 that would just feel like a -- it just blurs into

20 the marsh there.  We would use lots of grasses.

21 There won't be a lot of lawn areas.  It will be

22 all native plants.  We want to filter any runoff

23 if there is any with Spartina grasses and things

24 like that.

25          We had gained a lot of experience in
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 1 these techniques.  We worked on the -- did the

 2 last mile on the Ocean Course Drive when we

 3 converted that from dead lawn to living Spartina

 4 grass.  And it filters off all the runoff off the

 5 road.  It's natural -- not only that, but

 6 visually it's going to be -- it's going to look

 7 natural.

 8               MR. FARABEE:  This sheet that

 9 you're putting down, how deep, how far down does

10 it go in the ground?

11               MR. TARKANY:  We probably need to

12 go down about two feet.

13               MR. FARABEE:  Two feet is all?

14               MR. TARKANY:  Right.  It needs to

15 be two-thirds under the ground and one-third

16 above.  So we only need to be up another foot

17 maybe.  We're going up two feet, so probably

18 three feet in the ground, two feet above the

19 ground.

20               MR. FARABEE:  I'm not an engineer

21 either.  But what keeps the pressure as it is on

22 the driveway from spreading this sheets out if

23 it's only going down two feet?

24               MR. TARKANY:  It's very rigid

25 steel.  It's not going to -- it'll stay in place.
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 1 It doesn't flex.

 2               MR. FARABEE:  And that will run the

 3 full, what, 90 feet or whatever you got there?

 4               MR. TARKANY:  Yes, it will.

 5               MR. FARABEE:  On both sides?

 6               MR. TARKANY:  On both sides.

 7          And that keeps us out of the marsh.  If

 8 we didn't have that product, I don't know how it

 9 could be done.

10               MR. FARABEE:  Have you ever used

11 this before, this material?

12               MR. TARKANY:  Yes, I have.  It's a

13 very nice material.  It's brand-new.  It only

14 came out last year.  It's actually being locally

15 made at Nucor Steel.  It's actually made and

16 produced in South Carolina.  It's an interesting

17 product.  Similar to Corten, only it's more --

18 it's prettier.  It turns a nicer shade of brown.

19          And if it wasn't for that, I don't know

20 how we would make this happen.  But this stuff

21 works really well.  And we hope -- it's laid to

22 the minimum, the path of least resistance to make

23 the connection preserved without affecting the

24 environment.

25               MR. FARABEE:  Is this put in by
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 1 hand?  Do you hand dig the hall?

 2               MR. TARKANY:  Yes.

 3               MR. FARABEE:  And then you backfill

 4 it?

 5               MR. TARKANY:  Yes.  And we're going

 6 to be on site to watch it, monitor and make sure

 7 that they install it correctly and don't do

 8 anything in the marsh.  We'll be on site to

 9 monitor the work.

10               MR. FARABEE:  When would this be

11 done?  When you get ready to build the second

12 house?

13               MR. TARKANY:  I believe so.  The

14 owner hasn't shared the schedule with us yet,

15 when and if he's going to build his house.  But

16 he told me today on the phone that he would like

17 to proceed with building a house there.  He

18 didn't say when.  But I would, so -- it's a

19 beautiful lot.  So we appreciate your

20 consideration.

21               MR. HACKER:  So you are planning on

22 making it a permeable surface.

23               MR. TARKANY:  Yes.

24               MR. HACKER:  So that the runoff

25 would go down rather than trying to divert it
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 1 somewhere.

 2               MR. TARKANY:  Thank you.  Yes.

 3               MR. HACKER:  No further questions.

 4               MR. TARKANY:  Thank you very much.

 5               MR. HACKER:  Thank you.

 6          Anyone else planning on speaking in

 7 favor or against the proposed work of 220

 8 Chinaberry?

 9               If there's no more questions, then

10 I would like to call the hearing part of the

11 meeting to be concluded.  And I'd like to hear a

12 motion from the Board.

13          I don't hear a motion.  I will make a

14 motion.

15          First, I would like to make a couple

16 of -- say a few things.  It's very obvious that

17 you have tried to work with OCRM and DHEC to get

18 the right things to do the least disturbance to

19 the marsh.  You've been working with them and

20 you've been trying to do it for quite some time.

21          And I feel that's quite obvious in what

22 you've said and in some of your write-ups.  I'm a

23 little leery about how you get the setbacks.  But

24 OCRM has left you the critical line of gap to get

25 to the other piece.  They seem to want that
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 1 property to still be connected.

 2          So I feel you're doing everything to

 3 protect the wetlands.  And, therefore, I feel

 4 that we should be in favor of the motion, and so

 5 I so move.

 6               MR. HANAN:  And I'll second it.

 7               MR. HACKER:  It's been moved and

 8 seconded to approve the motion.

 9          Discussion?

10               MR. FARABEE:  Yeah, let's have some

11 discussion on this.

12          Mr. Green, I have a question about the

13 letter we got from the attorney.

14               MR. GREEN:  Yes.

15               MR. FARBEE:  And on page two it

16 mentions the effects or procedures also offer

17 prelitigation mediation.  Did you do that?

18               MR. GREEN:  Did we do the

19 mediation?

20               MR. FARABEE:  Yeah.

21               MR. GREEN:  No.  We met informally

22 without a mediator.  There can be a mediation, I

23 guess, appointed by the Court where you have a

24 set mediator by the Court and you go there, or

25 the parties can speak and meet and talk in a
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 1 meeting amongst ourselves.

 2          We met prior to any of the litigation

 3 part that came up.  Because I did see where there

 4 was some questions about how the law applied and

 5 just wanted to make sure this Board had as full a

 6 record before making decisions.  So we did not

 7 have a Court-Appointed mediation.  But we did

 8 meet with staff and with the chair a couple of

 9 times between last meeting and this meeting.

10               MR. FARBEE:  And the conclusion was

11 to rehear this case?  Is that --

12               MR. GREEN:  We recommended that at

13 our last meeting, so yes, to the Board

14               MR. HACKER:  I would like to

15 interrupt this discussion.  I made the motion and

16 I neglected to add the part that all of the

17 criteria added on pages six and seven of the

18 staff review, that that would be part of the

19 motion.  And I'd like to add that to it, that the

20 Board would insist that there'd be fencing, that

21 we meet the OCRM critical special conditions,

22 that they would meet those.

23               MR. HANAN:  I'll second that also.

24               MR. HACKER:  That motion should

25 also be part of that.
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 1          Any discussion?

 2               MS. KULICK:  Ben, are you finished?

 3          Are you finished, Ben?

 4               MR. FARABEE:  Yes, I am.

 5               MS. KULICK:  I'm looking at 4(i),

 6 the staff response, that granting of the variance

 7 may substantially conflict with the comprehensive

 8 plan.  And while I very much appreciate all of

 9 the efforts everybody made, Ms. Shahid on behalf

10 of her -- Ms. Shahid on behalf of her client;

11 you, Ron; and you, Dwayne.

12          I'm concerned about the conflict with

13 the Town's comprehensive plan.  And everything

14 else that's been discussed doesn't address that.

15               MR. HACKER:  Just what part of the

16 comprehensive plan?  Because it doesn't affect

17 neighbors.  It doesn't affect the community.

18 It's only going to affect the property owner.

19               MS. KULICK:  I'm not sure I agree

20 with you, Ron, that it wouldn't affect the

21 community because of -- I don't remember who it

22 was -- somebody mentioned going out there this

23 weekend after the rain and seeing all the areas

24 that were very wet.

25          And that's the sort of thing that I
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 1 think could definitely, as conditions changed --

 2 I'm not talking individually on this lot, but

 3 globally.  I'm not sure that it doesn't affect,

 4 especially on the marsh side, other parts of the

 5 island as well.  And I'm just not comfortable

 6 because of the fact that it remains in conflict

 7 with a comprehensive plan -- with a comprehensive

 8 plan.  Excuse me.

 9               MR. FARABEE:  I have a comment.

10 I'm a little disappointed with the conclusion our

11 own legal staff has come up with with regard to

12 this averaging issue, and the fact that our town

13 ordinance is not sufficiently able for us to

14 diffuse this.  And I think that it really weakens

15 our position.

16               MR. HACKER:  No other comments?

17               Then we'll call for the vote.  All

18 of us in favor of this variance say aye.

19          (Mr. Hacker, Mr. Lewis, Mr. Cassidy said

20 aye.)

21               MR. HACKER:  All those opposed say

22 the same.

23          (Ms. Kulick and Mr. Farabee said aye.)

24               MR. HACKER:  Motion carries four to

25 two.  I believe that Ms. Kulick and Mr. Farabee



Kiawah BZA Meeting 74

Clark & Associates, Inc.

 1 were two negative votes.  And Mr. Lewis, Hanan,

 2 and Cassidy, and Hacker voted favorably.

 3               We'll open up the meeting again for

 4 general hearing.  Do we have any other business,

 5 John?  Do we want to take up the criteria for our

 6 procedure?

 7               MR. TAYLOR:  There are no new

 8 updates at this moment.  We were going to table

 9 that particular discussion around those two

10 reviews until we brought in some more assistance

11 in reviewing interpretation of the full criteria.

12 So we want to table that until we get it sort of

13 in house.

14               MR. HACKER:  Would you then put it

15 out -- call the next meeting and include those

16 procedures and the criteria?

17               MR. TAYLOR:  Correct.

18               MR. HACKER:  Any other new

19 business?

20               MR. GREEN:  Just Friday.  I will

21 see Mr. Cassidy on Friday.

22               MR. HACKER:  No other business.

23 Call for a motion to adjourn.  All those in

24 favor?

25          (All respond with aye.)
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 1               MR. HACKER:  Opposed say the same.

 2          (No response.)

 3               MR. HACKER:  Thank you.

 4          (The board meeting concluded at 4:28

 5 PM.)
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 1               REPORTER'S CERTIFICATE

 2

 3      I, KRISTA NICOLE CARNEY, do hereby certify

 4 that I correctly reported the within-entitled

 5 matter and that the foregoing is a full, true and

 6 correct transcription of my shorthand notes of

 7 the testimony and/or other oral proceedings had

 8 in the said matter.

 9          I further certify that I am neither

10 related to nor counsel for any party to the cause

11 pending or interested in the events thereof.

12          Witness my hand, I have hereunto affixed

13 my official seal this 7th day of June, 2019, at

14 Charleston, Charleston County, South Carolina.

15

16

17

18                   Krista Nicole Carney

19                   My commission expires
                  June 22, 2028
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 9

10

11 CERTIFICATE OF REPORTER
STATE OF SOUTH CAROLINA

12 COUNTY OF CHARLESTON

13

          I, Krista Nicole Carney, Florida
14 Professional Reporter and Notary Public for the

State of South Carolina at Large, do hereby
15 certify that the witness in the board meeting was

by me duly sworn to testify to tell the truth,
16 the whole truth and nothing but the truth in the

within-entitled cause; that said board meeting
17 was taken at the time and location therein

stated; that the testimony of the witness and all
18 objections made at the time of the examination

were recorded stenographically by me and were
19 thereafter transcribed by computer-aided

transcription; that the foregoing is a full,
20 complete and true record of the testimony of the

witness and of all objections made at the time of
21 the examination; and that the witness was given

an opportunity to read and correct said
22 deposition and to subscribe the same.

          Should the signature of the witness not
23 be affixed to the deposition, the witness shall

not have availed himself/herself of the
24 opportunity to sign or the signature has been

waived.
25           I further certify that I am neither
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 1 pending or interested in the events thereof.
          Witness my hand, I have hereunto

 2 affixed my official seal on June 3, 2019 at
Charleston, Charleston County, South Carolina.

 3

 4

 5                Krista Nicole Carney, FPR

 6

 7

               My Commission expires
 8                June 22, 2028
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everybody   (1)
evidence   (1)
evident   (1)
exactly   (1)
examination   (2)
excavation   (3)
exceeded   (1)
exceptional   (2)
exclusive   (1)
Excuse   (1)
exempt   (2)
exhibit   (10)
exhibits   (1)
existence   (1)
existing   (25)
exists   (2)
expanding   (1)
experience   (1)
expires   (2)
explain   (1)
explained   (1)
explains   (1)
explanation   (2)
expound   (1)
expressed   (1)
expressing   (1)
extend   (3)
external   (1)
extra   (1)
extraordinary   (5)

< F >
fact   (11)
fact-finding   (2)
facts   (1)
false   (1)
familiar   (4)
family   (2)
far   (2)
FARABEE   (37)
FARBEE   (4)
fashion   (1)
favor   (6)
favorably   (1)
federal   (3)
feel   (9)
feeling   (1)
feet   (36)
fences   (2)
fencing   (5)
fertilization   (2)
fill   (4)
filled   (2)
filling   (1)
filter   (1)
filters   (1)
filtration   (2)
final   (2)
financial   (1)
find   (4)
finding   (1)
findings   (4)
finished   (2)
fire   (5)
first   (10)
five   (3)
flag   (2)
flags   (2)
flex   (1)
flexible   (1)
flinch   (1)
floodplain   (1)
Florida   (1)
flowing   (1)
follow   (5)
following   (6)
Folly   (1)
foot   (3)

footage   (1)
forced   (1)
foregoing   (2)
forth   (1)
forward   (1)
found   (1)
four   (2)
FPR   (2)
FRANK   (2)
Freedom   (1)
Friday   (2)
fringe   (1)
front   (8)
full   (5)
fully   (1)
function   (1)
further   (8)
furthest   (1)
future   (1)

< G >
gained   (1)
gap   (2)
gardens   (2)
gatekeeper   (1)
general   (3)
generalized   (1)
generally   (2)
germane   (2)
getting   (2)
give   (4)
given   (2)
gives   (3)
glad   (2)
globally   (1)
go   (14)
goal   (1)
goes   (1)
going   (35)
good   (6)
gorgeous   (2)
gotten   (1)
governing   (1)
governs   (1)
grand   (1)
granted   (3)
granting   (8)
grass   (3)

grasses   (4)
gravely   (1)
great   (1)
greater   (1)
GREEN   (34)
Greenbelt   (1)
ground   (10)
grown   (1)
guess   (3)
guest   (1)
guidelines   (9)

< H >
habitat   (2)
HACKER   (42)
half   (2)
Hall   (2)
HANAN   (6)
hand   (5)
happen   (1)
happened   (3)
happening   (1)
happy   (1)
hardship   (1)
harmony   (2)
headed   (1)
heads   (1)
heal   (1)
health   (1)
hear   (5)
hearing   (10)
heavily   (1)
heavy   (1)
hedge   (1)
help   (3)
helpful   (1)
herbicides   (2)
hereunto   (2)
high   (4)
highest   (1)
highlands   (3)
highlight   (2)
highlighted   (1)
himself/herself   (1)
history   (1)
hold   (3)
holistically   (1)
home   (6)
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homeowner   (5)
homeowners   (3)
homeowner's   (1)
honestly   (1)
hope   (3)
hoped   (1)
hose   (1)
hours   (1)
house   (12)

< I >
idea   (2)
ideal   (2)
ideas   (1)
identify   (1)
identifying   (1)
imagines   (2)
impact   (11)
impacted   (2)
impactful   (1)
impacting   (1)
impacts   (6)
impasse   (1)
impervious   (7)
important   (1)
improve   (2)
improvement   (1)
improvements   (1)
inaccessible   (1)
inches   (4)
include   (1)
includes   (1)
including   (6)
incorporate   (1)
incorporated   (1)
increase   (3)
increased   (1)
increases   (1)
increasing   (2)
indicates   (1)
indigenous   (3)
indirect   (2)
individual   (2)
individually   (1)
influences   (1)
informally   (1)
Information   (9)
initiators   (1)

inside   (2)
insist   (1)
inspection   (1)
install   (2)
installation   (6)
installed   (3)
instance   (1)
instances   (2)
insufficient   (1)
integrity   (1)
intended   (7)
intent   (26)
interact   (3)
interest   (2)
interested   (2)
interesting   (2)
interfere   (2)
interpret   (1)
interpretation   (1)
interpreted   (1)
interrupt   (1)
involved   (1)
irregular   (1)
ISLAND   (12)
Island's   (1)
isolated   (1)
issue   (8)
issues   (2)
it'll   (3)
its   (10)

< J >
JAY   (2)
JOEL   (8)
JOHN   (12)
JR   (1)
judgment   (1)
June   (4)
jurisdiction   (3)
justify   (1)

< K >
keep   (6)
keeps   (2)
kept   (1)
KIAWAH   (15)
Kiawah's   (1)
kind   (10)

King   (1)
know   (27)
knowledge   (1)
KRISTA   (5)
KULICK   (13)

< L >
L100   (2)
lack   (1)
laid   (1)
land   (12)
landing   (1)
Lands   (2)
landscape   (11)
landscaped   (1)
landscaping   (2)
Lane   (5)
large   (3)
larger   (2)
largest   (1)
law   (7)
lawn   (2)
laws   (3)
lawyer   (4)
layout   (1)
learned   (1)
leery   (1)
left   (1)
legal   (7)
legally   (1)
length   (2)
letter   (24)
level   (3)
LEWIS   (11)
life   (3)
limited   (6)
limits   (1)
line   (65)
linear   (1)
list   (1)
literally   (1)
litigation   (1)
little   (5)
live   (3)
living   (2)
locally   (1)
located   (13)
LOCATION   (8)

logical   (1)
look   (11)
looked   (5)
looking   (9)
losing   (2)
loss   (3)
lost   (7)
lot   (47)
lots   (7)
low   (1)
lowest   (3)
L-shaped   (1)

< M >
main   (3)
maintain   (1)
maintained   (5)
maintenance   (2)
making   (5)
management   (1)
manner   (1)
March   (3)
marsh   (19)
marshes   (3)
marshes/wetlands/wa
terways   (2)
Mary   (2)
master   (1)
material   (5)
materials   (7)
matter   (4)
maximin   (1)
maximum   (4)
mean   (4)
means   (2)
measurements   (1)
measures   (1)
mediation   (4)
mediator   (2)
meet   (5)
meeting   (16)
MEMBER   (1)
MEMBERS   (6)
mention   (1)
mentioned   (2)
mentions   (1)
met   (2)
method   (2)
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MHF   (2)
mile   (1)
mind   (1)
minimal   (3)
minimum   (5)
minutes   (2)
mitigate   (2)
mitigated   (1)
mitigation   (6)
mix   (1)
mixer   (2)
modest-size   (1)
modification   (1)
modifications   (3)
moment   (1)
moments   (1)
money   (1)
monitor   (2)
MORRIS   (2)
motion   (14)
motivation   (1)
Mount   (1)
move   (2)
moved   (2)
moves   (1)
mow   (1)
multiple   (2)
MUNICIPAL   (5)
municipalities   (1)
municipality   (1)
municipality's   (1)

< N >
name   (4)
narrow   (1)
narrowest   (2)
native   (4)
natural   (6)
nature   (2)
near   (2)
necessarily   (1)
neck   (3)
need   (11)
needs   (3)
negative   (2)
negatively   (1)
neglected   (1)
neighborhood   (2)

neighboring   (4)
neighbors   (3)
neighbor's   (2)
neither   (2)
new   (10)
newly   (1)
Nexsen   (2)
nice   (1)
nicer   (1)
NICOLE   (5)
nonconforming   (4)
non-conforming   (2)
non-lawyer   (1)
normal   (1)
north   (2)
northeast   (2)
northwest   (2)
Notary   (1)
note   (1)
notes   (3)
November   (3)
Nucor   (1)
NUMBER   (6)
nuts   (1)

< O >
oak   (7)
oath   (3)
objections   (2)
obligation   (1)
obtain   (1)
obvious   (2)
obviously   (4)
occupied   (3)
occur   (2)
occurrence   (1)
ocean   (2)
OCRM   (78)
OCRM's   (3)
odd   (1)
offer   (1)
office   (1)
office@clark-
associates.com   (1)
offices   (1)
official   (2)
offsite   (1)
Oh   (2)

okay   (8)
Old   (6)
omissions   (2)
one-third   (1)
open   (8)
operate   (1)
opinion   (3)
opportunity   (12)
opposed   (4)
option   (1)
oral   (1)
orally   (1)
oranges   (1)
order   (4)
Ordinance   (38)
ordinances   (7)
orientation   (1)
origin   (1)
original   (3)
originally   (1)
out-building   (1)
outcome   (1)
outdoor   (1)
outline   (1)
outlined   (3)
outlining   (1)
outlying   (1)
outside   (2)
overall   (1)
overcome   (3)
OWNER   (7)
owners   (4)
owner's   (2)
oxidizes   (1)

< P >
package   (1)
pad   (2)
page   (3)
pages   (1)
painted   (1)
pallet   (1)
Panlik   (1)
parcel   (1)
parcels   (2)
parking   (1)
part   (12)
particular   (9)

particularly   (4)
parties   (1)
parts   (2)
party   (1)
passes   (1)
path   (1)
paths   (1)
pathways   (1)
patterns   (3)
paved   (4)
pavers   (2)
pedestrian   (1)
pending   (2)
penetrate   (1)
people   (1)
perceived   (1)
percent   (5)
permeable   (4)
permit   (4)
permits   (4)
permitted   (2)
permitting   (2)
person   (2)
pertaining   (2)
pertinent   (1)
pervious   (1)
pesticides   (2)
phone   (1)
physical   (2)
physically   (2)
piece   (3)
pile   (1)
pinch   (2)
place   (2)
places   (3)
Plan   (18)
planning   (8)
plans   (12)
plant   (5)
plantation   (1)
planting   (8)
plantings   (1)
plants   (2)
Plat   (3)
plats   (1)
Pleasant   (1)
please   (3)
plenty   (1)
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plus   (1)
PM   (2)
point   (12)
points   (2)
pole   (1)
pool   (16)
porch   (4)
portion   (4)
portions   (2)
position   (2)
possible   (4)
potential   (1)
potentially   (1)
practices   (1)
precedence   (2)
predecessor   (1)
predecessors   (1)
prelitigation   (1)
PRESENT   (6)
presented   (1)
presenting   (1)
preservation   (2)
preserve   (1)
preserved   (1)
pressure   (1)
prettier   (1)
pretty   (1)
prevent   (3)
prevents   (1)
previous   (1)
previously   (2)
primary   (3)
principle   (1)
prior   (6)
private   (5)
probably   (3)
problematic   (1)
procedure   (3)
procedures   (3)
proceed   (2)
proceedings   (1)
process   (1)
produced   (1)
product   (2)
products   (1)
Professional   (1)
profit   (1)
profitability   (2)

progress   (1)
prohibit   (3)
prohibited   (3)
prohibits   (4)
project   (11)
projection   (1)
projects   (1)
properties   (11)
PROPERTY   (78)
property's   (1)
proposal   (2)
propose   (2)
proposed   (31)
proposing   (3)
protect   (8)
protected   (1)
protecting   (1)
protection   (1)
protective   (2)
provide   (7)
provided   (4)
providing   (3)
Provision   (1)
Pruet   (2)
PSI   (1)
public   (10)
pun   (1)
purchased   (1)
purpose   (4)
purposes   (3)
purview   (3)
pushed   (1)
put   (8)
puts   (1)
putting   (4)

< Q >
qualified   (1)
quality   (3)
quarter-inch   (2)
quasi-judicial   (1)
question   (17)
questions   (18)
quite   (3)
quote   (21)
quoting   (2)

< R >

R-1   (10)
rain   (1)
rainfall   (2)
raise   (2)
rate   (1)
Ravenel   (1)
reacting   (1)
read   (1)
readily   (1)
reading   (1)
ready   (3)
realized   (1)
realizing   (1)
really   (16)
rear   (25)
reason   (1)
rebut   (1)
receive   (1)
received   (1)
recognize   (3)
recognizes   (1)
recommend   (2)
recommendation   (1)
recommended   (1)
record   (5)
recorded   (1)
records   (2)
rectangular   (1)
re-delineated   (1)
redesign   (2)
reduce   (5)
reduces   (2)
reducing   (2)
reduction   (2)
reference   (1)
referred   (1)
reflected   (1)
reflecting   (1)
regard   (4)
Regarding   (2)
regards   (1)
regs   (1)
regular   (2)
regulation   (1)
regulations   (12)
rehear   (1)
related   (2)
relates   (1)

relatively   (1)
reliance   (1)
relief   (1)
rely   (1)
remain   (1)
remaining   (1)
remains   (1)
remedy   (1)
remember   (1)
removable   (1)
removal   (4)
remove   (5)
removed   (4)
removes   (1)
removing   (1)
replicate   (1)
replicated   (1)
REPORTED   (2)
REPORTER   (2)
REPORTER'S   (1)
repositioning   (1)
represent   (2)

REPRESENTATIVE 
 (1)
representatives   (1)
representing   (1)
request   (13)
requested   (2)
requesting   (1)
requests   (1)
required   (20)
requirement   (5)
requirements   (5)
requires   (2)
requiring   (5)
residence   (5)
Residential   (15)
resistance   (1)
respond   (2)
response   (4)
responses   (1)
restrict   (5)
restrictions   (1)
restrictive   (9)
resubmission   (1)
resubmittal   (1)
result   (4)
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retain   (1)
retaining   (1)
re-vegetation   (1)
review   (18)
reviewed   (2)
reviewing   (3)
reviews   (1)
revised   (2)
revising   (2)
REVOCABLE   (2)
REYNOLDS   (1)
right   (11)
right-of-way   (2)
rigid   (3)
rigidly   (1)
River   (2)
Road   (10)
roadway   (1)
Robert   (2)
RON   (5)
room   (3)
route   (1)
rules   (1)
rulings   (1)
run   (1)
runoff   (3)
runs   (2)
rust   (1)
rusty   (1)

< S >
salt   (1)
saltwater   (2)
satisfy   (1)
saw   (2)
saying   (1)
says   (3)
SC   (1)
scale   (1)
schedule   (1)
scheme   (2)
school   (1)
screen   (2)
screened-in   (1)
seal   (2)
second   (10)
secondary   (1)
seconded   (2)

Section   (2)
sections   (4)
secure   (1)
see   (5)
seeing   (1)
seen   (3)
sense   (1)
September   (5)
sequence   (1)
sequencing   (3)
series   (1)
set   (5)
setback   (35)
setbacks   (11)
sets   (1)
seven   (1)
SGA   (2)
shade   (1)
Shahid   (22)
shape   (4)
shaped   (1)
share   (2)
shared   (1)
sheet   (4)
sheets   (1)
shifted   (1)
shorthand   (1)
shortly   (1)
show   (3)
showing   (1)
shown   (9)
shrubs   (2)
side   (11)
sides   (5)
sidewalk   (1)
sign   (2)
signature   (2)
signed   (1)
significant   (3)
silent   (6)
silt   (4)
similar   (5)
simple   (1)
simply   (1)
single   (2)
sir   (3)
site   (21)
situation   (2)

situations   (1)
six   (2)
size   (1)
skip   (1)
sleeves   (1)
slender   (1)
small   (2)
smaller   (2)
soaks   (1)
soft   (1)
soil   (3)
somebody   (1)
somewhat   (2)
sorry   (2)
sort   (6)
sorts   (1)
sought   (1)
SOUTH   (10)
southeast   (3)
southwest   (2)
space   (4)
Spartina   (3)
spatial   (2)
speak   (9)
speaking   (4)
special   (2)
species   (2)
specific   (3)
specifically   (3)
specifications   (1)
spirit   (2)
spot   (3)
spreading   (1)
square   (21)
square-feet   (1)
stable   (1)
STAFF   (23)
stage   (1)
stair   (1)
stairs   (1)
stand   (3)
standard   (5)
standards   (5)
standing   (1)
standpoint   (2)
start   (1)
started   (1)
state   (14)

stated   (3)
statements   (2)
states   (4)
stating   (5)
status   (1)
statutory   (1)
stay   (1)
stayed   (1)
steel   (4)
stenographically   (1)
Stono   (1)
stopper   (2)
stormwater   (2)
street   (5)
strength   (1)
strengthen   (1)
stretch   (2)
strict   (1)
stricter   (1)
strip   (1)
stronger   (1)
structure   (11)
structures   (5)
struggling   (1)
stuff   (2)
subdivision   (3)
subject   (21)
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surfaces   (3)
surplus   (1)
Susan   (1)
sweet   (1)
sworn   (3)

< T >
table   (2)
Takany   (1)
take   (2)
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talk   (2)
talked   (1)
talking   (4)
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terms   (1)
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thinking   (1)
third   (1)
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TIME   (19)
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today   (5)
today's   (2)
told   (2)
toolkit   (1)
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traversing   (1)
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tried   (1)
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truth   (3)
try   (2)
trying   (8)
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turns   (5)
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understand   (7)
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variance   (35)
various   (1)
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vehicular   (1)
versed   (1)
version   (1)
versus   (4)
vertically   (1)
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view   (3)
views   (2)
violated   (1)
visited   (2)
visual   (3)
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vote   (1)
voted   (1)
votes   (1)
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water   (7)
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wet   (2)
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wettest   (1)
we've   (11)
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willing   (2)
wished   (1)
wishes   (1)
wishing   (2)
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words   (1)
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                 1                  MR. HACKER:  I'd like to call the

                 2    meeting to order for the Board of Zoning Appeals

                 3    for the Town of Kiawah Island.  This is

                 4    April 16th, 2019.  Board members who'll hear the

                 5    case are Jay Lewis, Ben Farabee, Frank Cassidy,

                 6    Morris Hanan, and Wendy Kulick, and myself, Ron

                 7    Hacker.

                 8             I just realized I do not see our lawyer

                 9    here.

                10                  MS. REYNOLDS:  He is here.  Let me

                11    see if I can find him, but I know he's here in

                12    the building.

                13                  MR. HACKER:  Oh, okay.  I'm sure

                14    Dwayne Green will eventually be here, our lawyer

                15    for the BZA.

                16             Our case rulings from this and any BZA

                17    meeting are available for public review and

                18    inspection during normal business hours at the

                19    Town Hall.  And at this time, I'd like to ask all

                20    of you members of the public here today if you

                21    are familiar with the workings of the BZA.

                22             And I'm doing that so if you are, I will

                23    skip the comprehensive explanation of the BZA

                24    workings.

                25             Are any of you here like to hear the
�
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                 1    complete review of our procedures?

                 2             All right.  If everyone is then

                 3    familiar, I will continue on without reading

                 4    those.

                 5             Because today's hearing is a public

                 6    fact-finding meeting, we are in compliance with

                 7    the Freedom of Information Act and South Carolina

                 8    Code 6-29-70.  Because this is a quasi-judicial

                 9    body, everything said in this meeting must be

                10    complete, true and accurate.

                11             All of the information provided to the

                12    BZA is considered evidence, and the Board may

                13    certify a contempt of Circuit Court if false

                14    statements are made or -- either in writing or

                15    orally.  Because of this, each person who wishes

                16    to address the Board will be sworn in.

                17             And in order to accommodate the

                18    procedure, I would like to ask Mr. Green if he

                19    will assist in the oath.

                20                  MR. GREEN:  I will.

                21             Is everyone who -- everyone who's

                22    planning to speak, just stand.

                23             (Mr. Green places all witnesses standing

                24    under oath.)

                25                  MR. HACKER:  Thank you.  I shall
�
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                 1    now call case BZA-000024-2019 at 489 Old Dock

                 2    Road.  Staff will present facts pertinent to the

                 3    case.  I shall then call the applicant to address

                 4    the case.  The applicant shall please stand and

                 5    rate their -- stand, raise their hand and state

                 6    their name and current address for the record

                 7    before presenting testimony.

                 8             I will then ask for all those speaking

                 9    either in support or against the case, and they

                10    shall follow the same procedure identifying

                11    themselves and are limited to two minutes each.

                12    The applicant will also have two minutes to

                13    rebut.

                14             And at this time, I would like to have

                15    John Taylor prevent -- present the fact-finding

                16    information from the staff.  Thank you, John.

                17                  MR. TAYLOR:  The first case before

                18    you, application number BZA-000024-2019.  This is

                19    a variance request for the reduction of the

                20    required 30-foot rear yard setback for

                21    approximately 253 square feet encroachment for a

                22    proposed rear deck and pool addition.  The

                23    property owner, the MHF Revocable Trust, and the

                24    applicant representing the property owner is

                25    Mr. Joel Wenzel, the architect.
�
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                 1             The property is zoned R-1, residential.

                 2    And it's within the Developed Lands of Kiawah

                 3    Island.  The lot is approximately 26,348 square

                 4    feet, containing approximately 25,530.7 square

                 5    feet.

                 6             The existing structure on the site was

                 7    constructed in 1983, according to Charleston

                 8    County records.  And the subject property does

                 9    also contain a 20-foot pedestrian access easement

                10    located to the west of the property adjacent to

                11    lot 259, lot 216, and lot 488.  This subject

                12    property is under the purview of the Kiawah

                13    Island Architectural Review Board.

                14             The Ordinance requires a 25-foot front

                15    setback along Old Dock, a 20-foot setback along

                16    488 and lots 260.  And then on the sides 15 feet

                17    and in the rear of 30 feet.

                18             An Ordinance does define a minimum --

                19    does define a setback as a required minimum

                20    distance from the lot line or street

                21    right-of-way, or OCRM critical line that

                22    establishes an area within a structure that shall

                23    be erected.

                24             The applicant's proposed plans propose a

                25    rear deck and pool -- proposed plans add a rear
�
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                 1    deck to the existing structure and removes

                 2    approximately 1,905.5 square feet of existing

                 3    open deck and stairs and pathways.  The proposed

                 4    plans also convert portions of existing drives

                 5    and walkways from impervious to pervious.

                 6             Here's a few imagines of the site.  And

                 7    this is located on the cul-da-sac of Old Dock

                 8    Road.  That's the front.  And then along the

                 9    sides and the rear the subject property where the

                10    proposed addition, adjacent to where the foot of

                11    the dock is located, and the rear of the house.

                12             The applicant has submitted to the

                13    Architectural Review Board and -- for a variance

                14    review.  And the Architectural Review Board

                15    granted approval, stating that the request for

                16    the variance allowing the deck to -- the deck and

                17    pool to encroach into the 30-foot rear yard

                18    setback, as shown in the exhibit dated March 1st,

                19    is approved.

                20             The approval is granted due to the

                21    preservation of a 40-foot -- 40-inch oak tree,

                22    which creates a limited buildable area on the

                23    property.  And so staff conducted a site review.

                24             And I'll go through the findings

                25    according to the criteria.  There's a zoom-in
�
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                 1    version of the proposed plans of the rear

                 2    addition to the rear of the property.

                 3             Regarding Criteria A, staff responses

                 4    that there may be extraordinary and exceptional

                 5    conditions pertaining to the property due to the

                 6    required setbacks, including that there's a

                 7    30-foot rear yard setback from the property line

                 8    adjacent to the marsh, the considerably large --

                 9    the considerably large existing trees on the

                10    property and the legal nonconforming status of

                11    the existing structure that encroaches into the

                12    required setback.

                13             The existing structure was established

                14    in 1983, per records of Charleston County.  And,

                15    in addition, the applicant's letter of intent

                16    states, quote, we assume the existing house was

                17    built to the original zoning standards of its

                18    time.  These zoning conditions have changed

                19    putting the house in a position that is not

                20    compliant with today's ordinances.

                21             Over time, the DHEC-OCRM critical line

                22    and its associated setback have crept into the

                23    site, reducing the amount of buildable space.

                24    The only area within the setback where a building

                25    might occur is occupied by a 40-inch live oak
�
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                 1    tree, and therefore, not a possible location for

                 2    the pool and deck.

                 3             Criteria B, these conditions may be

                 4    unique to the subject property and may not

                 5    generally apply to others in the vicinity.  The

                 6    property is located in the R-1 Residential Zoning

                 7    District.  And adjacent properties are located in

                 8    the R-1 Residential Zoning District as well.

                 9             This subject property is located on a

                10    cul-de-sac and is adjacent to critical area at

                11    the rear of the property.  Existing structures in

                12    the vicinity may or may not have similar

                13    encroachments based on the current setback

                14    standards.

                15             Per the applicant's letter of intent,

                16    quote, the house was designed to accommodate a

                17    40-inch live oak tree.  It is ideal to keep the

                18    tree for the neighbor's and community's

                19    enjoyment, rather than remove it for the

                20    homeowner's needs.

                21             And Criteria C, the application of this

                22    ordinance to property 489 Old Dock Road would

                23    prohibit the construction of a pool and rear deck

                24    modification to the existing structure, as both

                25    the existing and the proposed modifications occur
�
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                 1    within the required 30-foot rear setback.

                 2    However, it does not unreasonably restrict the

                 3    use of the property, per the applicant's letter

                 4    of intent, quote, to fully utilize the home, the

                 5    deck needs adjustment.  The application of the

                 6    ordinance prohibits the use of the property in

                 7    that the OCRM critical line setbacks remove any

                 8    redesign of the deck space.  The 40-inch oak

                 9    tree, a grand tree not removable, further

                10    complicates the deck redesign for the best

                11    possible use, end quote.

                12             Criteria D, the authorization of this

                13    variance may not be of substantial detriment to

                14    the adjacent properties or the public good.  And

                15    with an existing rear lot setback encroachment,

                16    the proposed modifications reduce the total

                17    amount of square footage, encroached into the

                18    required 30-foot rear setback.  The proposed

                19    plans also reduce the total lot coverage by

                20    approximately 1,548.4 square feet from

                21    approximately 10,298.8 square feet to

                22    approximately 8,741.1 square feet.

                23             The proposed plans meet the required

                24    maximin lot coverage of the R-1 Residential

                25    Zoning District for the subject property at 32.8
�
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                 1    percent with the allowable increase of

                 2    approximately 354.5 square feet.  And that's

                 3    going towards a secondary lot coverage.

                 4             Per the applicant's letter of intent,

                 5    the proposed site plans to aim and remove areas

                 6    of deck, concrete walks, and other impervious

                 7    elements beyond the setbacks to bring it into

                 8    alignment with the current lot coverage

                 9    requirements.  It also puts the outdoor living

                10    space away from the adjacent properties.

                11             This will strengthen the character of

                12    the zoning district and help bring the home into

                13    compliance.

                14             Criteria E, granting of this variance

                15    will not allow the establishment of a use not

                16    otherwise permitted in this zoning district,

                17    extend physically a non-conforming use of land,

                18    or change the zoning district boundaries.

                19             Per the applicant's letter of intent,

                20    quote, the property is a private residence and

                21    the proposed pool is intended for the use of

                22    private residence and their family, end quote.

                23             Criteria F, the BZA may not consider

                24    profitability when considering this variance

                25    request.  And, so, per the applicant's letter of
�
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                 1    intent, quote, The DHEC-OCRM critical line and

                 2    live oak tree are the reason for the variance,

                 3    not a desire to raise property value.  The

                 4    property value increases versus the cost of

                 5    construction will take years to equalize, end

                 6    quote.

                 7             Criteria G, the staff response is that

                 8    no need -- the need for the variance may be the

                 9    result of the applicant's own actions.  Since the

                10    existing residence is a nonconforming structure,

                11    it could be maintained without the need for a

                12    variance.  However, per the applicant's letter of

                13    intent, quote, given that the owners are not the

                14    original homeowners, many modifications have

                15    done -- that have been done that the current

                16    owner is trying to remedy.  The proposed layout

                17    would bring the property back under the lot

                18    coverage requirements, while also making it more

                19    useable for the new homeowner, end quote.

                20             Criteria H, granting of the variance may

                21    not be contrary to the public or neighborhood

                22    interest, may not adversely affect other property

                23    in the vicinity, nor interfere with the harmony,

                24    spirit, intent, and purpose of these regulations.

                25             On March 11th, 2019, the ARB approved
�
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                 1    the setback reduce that -- approved the setback

                 2    variance stating, the request for a variance

                 3    allowing a deck and pool to encroach into the

                 4    30-foot rear setback, as shown in the Thomas &

                 5    Denzinger drawing set dated March 1st, 2019 is

                 6    approved.  That approval was granted due to the

                 7    preservation of a 40-inch oak tree, creating a

                 8    limited buildable area on the property.

                 9             And the final Criteria, I, a granting of

                10    the variance may not substantially conflict with

                11    the Comprehensive Plan or the purposes of the

                12    ordinances.  The applicant's proposed plans

                13    reduce the amount of nonconforming setback

                14    encroachment by approximately 730.5 square feet

                15    by removing a portion of the existing rear deck

                16    and stair.

                17             The proposed plans also reduce the total

                18    primary lot coverage and approximately -- from

                19    approximately 38.8 percent to 32.8 percent.  That

                20    approximately correcting the nonconforming

                21    structure to be compliant with the allowable

                22    maximum lot coverage of 33 percent.

                23             And so per the applicant's letter of

                24    intent, they share that we assume the house was

                25    built to the standards of its state but altered
�
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                 1    over time.  And the critical line has shifted and

                 2    the oak tree has grown to a substantial size.

                 3    The granting of the variance would allow for the

                 4    consolidation of decks and paths, making them

                 5    more useable to the homeowner, and create a more

                 6    of a buffer between neighbors.

                 7             And so staff has outlined that in the

                 8    event that you do approve this application, that

                 9    you consider some of the following conditions

                10    prior to zoning approval.  The applicants should

                11    provide a landscape plan, approved by the

                12    Planning Director, providing additional

                13    landscaping at the rear of the property to

                14    increase a vegetated buffer between the proposed

                15    structure and the rear of the property line.

                16             And then prior to commencing

                17    construction, silt fencing should be installed

                18    along the critical line that should be maintained

                19    throughout construction.

                20                  MR. HACKER:  Thank you, John.  Any

                21    questions for John?

                22                  MR. LEWIS:  I just have a question.

                23             Was there any assessment done on the

                24    health of the tree?

                25                  MR. TAYLOR:  We did not receive any
�
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                 1    assessments done.  The Town really does not have

                 2    a tree protection ordinance.  And so we rely

                 3    heavily on the ARB to -- for all tree mitigation

                 4    or landscaping requirements, particularly with

                 5    tree removal.

                 6                  MR. LEWIS:  And they didn't note

                 7    anything?

                 8                  MR. TAYLOR:  Correct.

                 9                  MR. LEWIS:  Okay.  Thank you.

                10                  MR. HACKER:  Any further questions?

                11             Thank you very much, John.

                12             I'd like anyone that's speaking in favor

                13    of the proposal, if you'd like to speak.

                14                  MR. WENZEL:  I'm Joel Wenzel.  The

                15    architect of the project.  Thank you for hearing

                16    us or thinking about it or --

                17                  MR. TAYLOR:  Joel.  Joel.

                18                  MR. WENZEL:  Okay.  First timer.

                19                  MR. HACKER:  State your name and

                20    address, please, Joel.

                21                  MR. WENZEL:  Joel Wenzel, 69 Folly

                22    Road Boulevard, Charleston, South Carolina.

                23                  MR. HACKER:  Thank you.

                24                  MR. WENZEL:  Thank you for

                25    considering our request.  It's an interesting
�
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                 1    project, where there's, you know, a home from the

                 2    '80s that had been, you know, altered over time

                 3    and there some -- even like a ground level screen

                 4    porch on the backside.  It's just a lot of things

                 5    that happened over the years to the -- the

                 6    previous owners.  I'm not -- I'm assuming that

                 7    they didn't get approval for some of these

                 8    things.

                 9             And so when we were approached about,

                10    you know, adding a pool and deck, we really saw

                11    this as an opportunity to kind of clean up some

                12    things that have happened in the past.

                13             There's a -- there's also a heavy

                14    sidewalk along the edge of the property

                15    completely, you know, within the setback.  That's

                16    all brick paved and there's a landing on the back

                17    of that.

                18             So, again, we saw this as an opportunity

                19    to really kind remove a lot of that, all those

                20    encroachments that happened in the past as -- but

                21    also to kind of add this pool element, which is

                22    important to the homeowners who have three small

                23    children, who obviously are entertained

                24    very readily by a pool versus just the view,

                25    which we all enjoy.
�
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                 1             So it's kind of an opportunity to do two

                 2    things at one time.  And when we started

                 3    developing it, you know, making the pool as small

                 4    as we could, it still kind of encroached past the

                 5    setback line on the back.

                 6             And then also further realizing that the

                 7    house was already past the current setback, most

                 8    of the area is setback, then you can kind of

                 9    think back to like, you know, the OCRM line moves

                10    over time, based on the vegetation of the area,

                11    as outlined by DHEC.

                12             And so, again, the house is already past

                13    the OCRM setback.  We're trying to add a new pool

                14    for the homeowners, and then its an opportunity

                15    to kind of clean up a lot of what's there.  And

                16    as John mentioned, I mean it's over 1,200 square

                17    feet of impervious ground cover that we're trying

                18    to remove.

                19             And, you know, some of that's ground

                20    cover also occupied -- is occupied by people and

                21    that creates kind of an odd sense between this

                22    homeowner and the homeowner to the neighboring

                23    homeowner so --

                24                  MR. HACKER:  Well, it's certainly

                25    commendable of getting the lot back into
�
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                 1    compliance.  And I think that's very good.  And

                 2    obviously you've thought it out well.

                 3             I have one question, though.  The

                 4    supports for some of the porch that's going to be

                 5    removed looked like they're brick encased.

                 6    That's all going to disappear?

                 7                  MR. WENZEL:  Yeah.  If they're --

                 8    any of the porch that goes away that has those

                 9    brick encasements, they will disappear, yeah.

                10                  MR. HACKER:  Thank you.

                11             Any other questions?

                12                  MR. FARABEE:  I have a question.

                13             What's happening to the screened-in

                14    area?

                15                  MR. WENZEL:  That's going to get

                16    removed.  And it becomes --

                17                  MR. FARABEE:  Open deck?

                18                  MR. WENZEL:  Open deck underneath

                19    it, yeah.

                20                  MR. FARABEE:  The open deck above?

                21                  MR. WENZEL:  Well, sorry.

                22                  MR. FARABEE:  Below?

                23                  MR. WENZEL:  Correct.  The screen

                24    porch will go away and it'll just be --

                25                  MR. FARABEE:  Just supports?
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                 1                  MR. WENZEL:  Just supports, yeah.

                 2                  MS. KULICK:  And I had just one

                 3    clarification.  At one point in the staff

                 4    findings on 4.b, they quote from the letter of

                 5    intent that it's ideal to keep the tree for the

                 6    neighbor's and the community's enjoyment.  And

                 7    then later on there's -- for 4.e, it says that --

                 8    again, in the letter of intent that, that the

                 9    proposed -- the proposed pool is intended for the

                10    use of the private residence and the family.

                11             And I just wasn't sure how doing this --

                12    I certainly agree with what Ron said, about it

                13    being commendable for reducing the coverage.

                14             But I couldn't quite -- that seemed to

                15    me to be contradictory, that it's for the

                16    community.  Because I can't understand how the

                17    community would be using a private pool in a

                18    private residence.

                19                  MR. WENZEL:  Sure.  I think the

                20    reference was more to the tree that we're trying

                21    to protect.  Because it creates a natural buffer

                22    directly between the neighboring property -- a

                23    visual buffer between the neighboring property

                24    and the use of the pool.

                25             Again, if the pool was put right where
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                 1    the tree was, then that would bring it even

                 2    closer to the neighbors and then there would be,

                 3    you know, very little room to actually create the

                 4    buffer between the neighboring property and

                 5    theirs.  So I apologize for that.

                 6                  MS. KULICK:  Thank you.

                 7                  MR. HACKER:  If no other questions,

                 8    then thank you very much, Joel.

                 9             Anyone else wishing to speak on the

                10    project at Old Dock Road?

                11             Anybody wishing to speak opposed

                12    to that?

                13             In that case, I will close the hearing

                14    and request a motion from the Board.

                15                  MS. KULICK:  I would like a motion

                16    to approve the requested variance, including the

                17    two suggested notes about plantings and, you

                18    know, having a landscape plan.  The one that's on

                19    page five of five, having a landscape plan and

                20    that silt fencing be installed along the critical

                21    line prior to work commencing.

                22                  MR. HACKER:  Do I have a second?

                23                  MR. FARABEE:  I second.

                24                  MR. HACKER:  It's been moved and

                25    seconded to approve the motion, including the two
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                 1    criteria as stated on page five, six of our staff

                 2    review.

                 3             All those in favor say aye.

                 4             (All members respond aye.)

                 5                  MR. HACKER:  All those opposed,

                 6    same sign.

                 7             (No response.)

                 8             MR. HACKER:  Motion passes unanimously.

                 9             At this time, I would like to open the

                10    hearing again and move onto the second case of

                11    the day at 220 Chinaberry Lane.

                12             John.

                13                  MR. TAYLOR:  This is application

                14    BZA-000019-2018.  Mr. Green wanted to share just

                15    a few words prior to going into this particular

                16    application.  And so I'll just defer to him for a

                17    few moments.

                18                  MR. GREEN:  Yes.  Thank you very

                19    much.  Many of you will recognize this address.

                20    This is 220 Chinaberry Lane.  This came before

                21    the Board the end part of last year.

                22             There was some additional information

                23    upon resubmission of information from the

                24    applicant that was reviewed by both staff and

                25    legal.  And it was our opinion, after reviewing
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                 1    that information, that it would warrant coming

                 2    back to the Board to answer some questions,

                 3    particularly as how this proposed request impacts

                 4    the critical area.  And there was some questions

                 5    last time about the variance of that and how

                 6    legally -- since this is not something the OCRM

                 7    is looking over, how it affects our ordinance

                 8    with regard to the buffer and how that's to be

                 9    calculated, and also what was going to be the

                10    impact of the construction and the improvements

                11    on the critical area.

                12             So this is just coming back to the

                13    Board.  And, again, it's gone through the staff

                14    and legal from the gatekeeper function.  And so,

                15    if there's any other questions about that, it's

                16    after that recommendation is being brought back

                17    to the Board.

                18                  MR. TAYLOR:  We do have some --

                19                  MR. FARABEE:  Oh, I'm sorry.  I

                20    have a question.

                21             Are you going to be available for

                22    questions upon this issue?

                23                  MR. GREEN:  Yes.

                24                  MR. FARABEE:  Okay.

                25                  MR. TAYLOR:  We do have new members
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                 1    since this case was originally presented.  So I'm

                 2    going to review the staff review in its origin

                 3    state, as well as highlight some information that

                 4    was provided by the applicant.

                 5             And so the applicant, that the

                 6    designated agent, Mr. John Takany of SGA

                 7    Architecture -- we've added Ms. Mary Shahid of

                 8    Nexsen Pruet, as one of the representatives for

                 9    the property owners, Mr. Robert Chadderdon, in

                10    requesting the variance for this required 10-foot

                11    office of -- the OCRM critical line buffer for

                12    approximately 795 feet disturbance in an area of

                13    1,740 square-feet critical line buffer impact.

                14             And so the subject property is located

                15    within the R-1 Residential Zoning District within

                16    any Undeveloped Lands of Kiawah Island.  And the

                17    lot is approximately 229,000 square feet --

                18    229,862 square feet, containing approximately

                19    43,637 square feet of highlands, composing two

                20    buildable areas.

                21             The adjacent property is also located

                22    within the R-1, Residential Zoning District, and

                23    the property is also under the purview of the

                24    Kiawah Island Architectural Review Board.

                25             The Town -- Planning Ordinance -- Zoning
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                 1    Ordinance requires a 30-foot front setback, a

                 2    15-foot side setback, and a 15-foot rear setback,

                 3    which in allowed maximum lot coverage of 33

                 4    percent for the subject property.

                 5             And the Ordinance defines setback as a

                 6    required minimum distance from the lot line, or

                 7    street right-of-way, or OCRM critical line that

                 8    establishes an area within the structure shall be

                 9    erected.

                10             The Ordinance defines a critical line

                11    buffer as an area of varying width, providing a

                12    visual, spatial, and ecological transition zone

                13    between OCRM critical line and land development.

                14             And the Ordinance prohibits the

                15    following activities within the required OCRM

                16    critical line buffer area.  That's removal, or

                17    excavation, or disturbance of existing vegetation

                18    or soil, except for minimal disturbance

                19    associated with the planting of additional

                20    indigenous vegetation; the planting of various

                21    species of grass, shrubs and trees requiring

                22    fertilization, pesticides, herbicides, or --

                23    and/or requiring regular maintenance.

                24             The installation of gardens, fences, or

                25    structures, the installation of paved or other
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                 1    impervious surfaces, and the destruction or

                 2    addition of plant life which would alter the

                 3    existing patterns of vegetation.

                 4             Structures and activities associated

                 5    with DHEC-OCRM approved permits shall be exempt

                 6    from the above-prohibited activities within the

                 7    required OCRM Critical Line buffer.

                 8             And so in a series of approvals, the

                 9    Kiawah Architectural Review Board also approved

                10    new setbacks for the subject property on

                11    September 11th, 2018 stating that the ARB

                12    approves the new setbacks as shown on Exhibit

                13    Plat, dated September 5th, 2018, with the

                14    following restrictions applying to the property

                15    as shown in that exhibit.  And that would be a

                16    15-foot side setback from the OCRM Critical Line

                17    to the northwest edge of the property, a 15-foot

                18    side setback from the OCRM Critical Line, the

                19    southeast as well as the northeast edge of the

                20    property, and then a 30-foot front setback from

                21    the property line of the southwest edge of the

                22    property.  And, additionally, there's a 10-foot

                23    vegetative buffer inside of all areas of where

                24    the OCRM critical line exists.

                25             The Town approved the reduction of the
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                 1    required OCRM critical line from 30 feet to

                 2    15 feet on September 18th of 2018, providing --

                 3    quoting that, please provide the new and current

                 4    OCRM critical line delineation established for

                 5    the parcel which describes the changed linear

                 6    boundary, and a plan that depicts of a minimum of

                 7    10-foot vegetative buffer to be located within

                 8    the newly established OCRM critical line setback,

                 9    using existing or native plant material.  And

                10    this is in efforts towards submitting development

                11    plans towards permitting.

                12             The subject property lot is

                13    approximately 20,000 square feet of highlands

                14    since 2010 with the repositioning of the OCRM

                15    critical line.

                16             On the 21st, 2018, of September, The

                17    Kiawah Island Architectural Review Board revised

                18    the specifications of that 10-foot vegetative

                19    buffer approving setbacks for the subject

                20    property, stating, that additionally there is a

                21    10-foot vegetative buffer inside of all areas in

                22    which the OCRM critical line exists, except for

                23    any area shown without the vegetative buffer on

                24    Exhibit Plat dated September 5th, 2018, which is

                25    consistent with the original subdivision plat.
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                 1             And then on December 3rd, the 10-foot

                 2    vegetative buffer was approved through new

                 3    setbacks for the subject property, outlining the

                 4    same -- the November 30th exhibit outlying the

                 5    same 15-foot setbacks from the critical line on

                 6    the northeast, southeast, and the northwest edge

                 7    of the properties.  And then a 30-foot front

                 8    setback on the property line on the southwest

                 9    edge of the property.

                10             The applicant has submitted additional

                11    documentation revising the exhibit, quoting, the

                12    revised exhibit dated November 30th also conforms

                13    to builder -- to the buffer limits, which is

                14    shown on the submitted driveway site plan dated

                15    November 29.  So you have all of those exhibits

                16    within your materials.

                17             And the applicant's letter of intent

                18    explains, quote, SGA Architecture requests a

                19    variance to construct a driveway outside the

                20    recently set re-delineated OCRM line, building

                21    setback to allow vehicular access to remaining

                22    buildable land, as was allowed when purchased,

                23    end quote.

                24             And so here's the subject property.  It

                25    was the end of Chinaberry Lane.  A few imagines
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                 1    of the site.  Now, this is the exhibit showing a

                 2    10-foot buffer of the proposed driveway

                 3    connecting into buildable areas, all established

                 4    within highlands.

                 5             And so the applicant has submitted

                 6    additional information since then.  And this is,

                 7    as Dwayne stated, just previously.  And, I mean,

                 8    honestly would just defer to the applicant to

                 9    expound on some of the comments of revising the

                10    letter of intent added in the materials that you

                11    have received.

                12             But in regards to the staff findings --

                13    regarding the staff findings of Criteria A, there

                14    may be extraordinary and exceptional conditions

                15    pertaining to the subject property due to its

                16    location, orientation, its irregular shape and

                17    the required setbacks and the OCRM Critical Line

                18    buffer.

                19             The subject property is an L-shaped flag

                20    lot and borders an OCRM critical line on the

                21    north, east and southeast sides and is

                22    inaccessible from the pole of the lot unlike

                23    traditional flag lots.

                24             The subject property contains

                25    approximately 181,300 square feet -- 306 square
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                 1    feet of marsh and is accessed through a 25-foot

                 2    access easement traversing multiple properties

                 3    off of Chinaberry Lane.  That includes lots 218,

                 4    216, and 214.

                 5             Per the applicant's letter of intent,

                 6    extraordinary conditions apply to this site that

                 7    is located at the far eastern end of the Kiawah

                 8    Island.  And its property line has a very unusual

                 9    shape due to the very complex OCRM property

                10    boundary.  This site is very low, elevations and

                11    is characterized as having two main developable

                12    upland portions of land.

                13             The updated OCRM line removed a

                14    significant area from being built on which

                15    reduces the usage of the extraordinary home site.

                16             Criteria B, these conditions are unique

                17    to the subject property and may not generally

                18    apply to the other properties in the vicinity.

                19    The property is located in the R-1, Residential

                20    Zoning District and adjacent properties are also

                21    located in the R-1 residential zoning district,

                22    as well adjacent to critical line

                23             However, the L shaped subject property

                24    differs from most of the properties along

                25    Chinaberry, which are rectangular in shape with a
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                 1    single buildable area.  Per the applicant's

                 2    letter of intent, quote, this property line has a

                 3    very unusual shape and due to its very complex

                 4    OCRM property boundary, end quote.

                 5             Criteria C, the application of the

                 6    ordinance to 220 Chinaberry Lane would prohibit

                 7    the request to disturb and encroach into the

                 8    required 10-foot OCRM critical line buffer to

                 9    construct a driveway as proposed to connect the

                10    two buildable areas.

                11             A continuos 10-foot buffer is

                12    established from the OCRM critical line.  And at

                13    the neck area between the two buildable areas,

                14    there is an OCRM critical line to the north and

                15    south.  The proposed driveway encroaches into the

                16    required buffer approximately 795 square feet.

                17             However, it does not unreasonably

                18    restrict the utilization of the property as the

                19    subject property -- property's largest buildable

                20    area is approximately 16,299 square feet.

                21             Per the applicant's letter of intent

                22    critical, quote, the updated OCRM critical line

                23    removed a significant area from built on, which

                24    reduces the usage of this extraordinary home

                25    site.  And per the applicant's letter of intent,
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                 1    the narrow strip of upland connecting the two

                 2    buildable areas is a site constraint that

                 3    prevents the existence of the 10-foot buffer

                 4    along certain sections of the driveway.

                 5             Criteria D, the authorization of the

                 6    variance may not be of substantial detriment to

                 7    the adjacent properties or the public good.  And

                 8    per the applicant's letter of intent, quote, the

                 9    approval of this variance would not be a

                10    detriment to the public good.  And due to the

                11    isolated nature of the property, there is only

                12    one adjacent developed residential property

                13    connected to this lot.

                14             Criteria E, granting of the variance

                15    would not allow the establishment of a use not

                16    otherwise permitted in the zoning district,

                17    extend physically a non-conforming use of land,

                18    or change the zoning district boundaries.

                19             Per the applicant's letter of intent,

                20    quote, the proposed project gets the use -- the

                21    proposed project use is for residential

                22    construction and the requested drive connection

                23    would allow for a residential use out-building or

                24    guest cottage to be built.

                25             Criteria F, the BZA may not consider
�
                                                                      32



                 1    profitability when considering this variance

                 2    request.  Per the applicant's letter of intent,

                 3    quote, this project is not based on a need for

                 4    financial profit, but to preserve the existing

                 5    land value.

                 6             Criteria G, the need for the variance

                 7    may not be the result of the applicant's own

                 8    actions.  The OCRM criteria line has altered the

                 9    boundary of the subject property adjusting that

                10    required setbacks and buffer areas.  Per the

                11    applicant's letter of intent, this variance

                12    request is not the result of any owner's actions.

                13    If is based on reacting to external natural

                14    influences, specifically the changing salt marsh

                15    outline.

                16             Criteria H, granting of the variance may

                17    not be contrary to the public or neighborhood

                18    interest, may not adversely affect other property

                19    in the vicinity, nor interfere with the harmony,

                20    spirit, intent, and purposes or these

                21    regulations.

                22             On December 6th, 2018, the Kiawah Island

                23    ARB approved the improvement review request

                24    stating the proposed installation of a driveway

                25    at 221 Chinaberry in the location as shown on
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                 1    L100 -- sheet L100 dated 11.29.18 is approved.

                 2             Criteria I, granting of the variance may

                 3    substantially conflict with the Comprehensive

                 4    Plan or the purposes of the Ordinance.  The use

                 5    of this project does not change and will remain

                 6    within the R-1, Residential Zoning District.

                 7             The Ordinance states, quote, the OCRM

                 8    critical line setback and buffer standards of

                 9    this article are intended to provide a protected

                10    area between the furthest most projection of a

                11    structure, parking on driveway area, or any other

                12    building elements and all saltwater

                13    marshes/wetlands/waterways, other than ocean

                14    front, on properties affected by OCRM critical

                15    line.

                16             The purpose of the required buffer is to

                17    provide a visual, spatial, and ecological

                18    transition zone between development and the

                19    Island's saltwater marshes/wetlands/waterways,

                20    and to protect the water quality and habitat.

                21             The construction of the proposed

                22    driveway indicates the occurrence of multiple

                23    prohibited activities within the OCRM critical

                24    line buffer, including but not limited to the

                25    removal, excavation or disturbance of existing
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                 1    vegetation or soil, except for minimal

                 2    disturbance associated with the planting of

                 3    additional indigenous vegetation, the destruction

                 4    or addition of plant life, which would alter the

                 5    existing patterns of vegetation, and the

                 6    installation of paved impervious -- or other

                 7    impervious surfaces.

                 8             The ordinance also states, quote, the

                 9    prohibited -- the ordinance prohibits the

                10    following activities within the required OCRM

                11    critical line buffer area, the removal,

                12    excavation, or disturbance of existing vegetation

                13    or soil, except for the minimal disturbance

                14    associated with planting of additional indigenous

                15    vegetation, the planting of variance species of

                16    grass, shrubs and trees requiring fertilization

                17    pesticides, herbicides and/or requiring regular

                18    maintenance, installation of gardens, fences,

                19    structures, installation of paved or other

                20    impervious surfaces, destruction or addition of

                21    plant life which would alter the existing

                22    patterns of vegetation.  And then structures and

                23    activities associated with DHEC-OCRM approved

                24    permits shall be exempt from the above-prohibited

                25    activities within the required OCRM critical
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                 1    line buffer.  And so per the applicant's letter

                 2    of intent, this project does not affect the

                 3    Comprehensive Plan.

                 4             I want to highlight two things and then

                 5    I will turn it back over to you, Mr. Chairman.

                 6    At the December 17th, 2018 public hearing for

                 7    this particular application, the variance request

                 8    was denied.  And stuff has also highlighted the

                 9    same conditions, adding one condition that in the

                10    event the Board does decide to improve the

                11    conditions, that prior to the convincing of

                12    construction silt fencing shall be installed

                13    along the critical line.  And then the silt

                14    fencing shall be maintained throughout the

                15    duration of the project of the construction.

                16             And then the applicant shall provide a

                17    landscape plan, which is reviewed and approved by

                18    the planning staff, and for any other proposed

                19    re-vegetation of the impacted areas subsequent to

                20    construction of the proposed driveway and/or

                21    retaining wall/bulkheads.

                22             And then a final condition that was

                23    considered was the applicant shall abide by what

                24    has been outlined as OCRM's critical line area

                25    permits special conditions, in which the
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                 1    applicant's has referred to in their resubmittal

                 2    of materials.  And so those are the three

                 3    conditions -- or three conditions that the staff

                 4    would recommend the Board consider.

                 5                  MR. HACKER:  Thank you, John.

                 6             Any questions for the staff to review?

                 7    Okay.  Thank you.

                 8             Then we would like to hear from the

                 9    applicant.  So who will be speaking for the

                10    applicant?

                11                  MS. SHAHID:  Thank you,

                12    Mr. Chairman.  My name is Mary Shahid.  I'm an

                13    attorney with Nexsen Pruet.  Our offices are

                14    located at 205 King Street in Charleston.  And I

                15    represent the applicant, Susan and Robert

                16    Chadderdon, 220 Chinaberry being their property.

                17             I really appreciate the opportunity to

                18    be here.  I appreciate that the staff has been

                19    available to discuss this matter with me.  I

                20    learned of the denial shortly after the meeting

                21    in December.

                22             Mr. Panlik and Mr. Tarkany were here.

                23    Mr. Callahan was here to represent the applicant

                24    at that meeting.  And we began to understand the

                25    concerns of the Board and we hoped that we would
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                 1    have an opportunity to address those concerns.

                 2             And we're very glad to be here before

                 3    you today to address those concerns and believe

                 4    that in our new submittal package and our

                 5    proposal that we have overcome those concerns.

                 6             It seemed like the primary concern of

                 7    this Board was the direct impacts perceived by

                 8    this Board to OCRM Critical Area and/or tidal

                 9    marsh.  As the Board -- some members of the

                10    Board, as is their right and obligation, had

                11    visited the property and had -- but had visited

                12    the property on or around December 15th, the

                13    weekend before the Board hearing, where we'd had

                14    about eight inches of rainfall.

                15             And, in fact, December of 2018 is the

                16    third wettest December on record.  And the last

                17    event that even is comparable is in 1941 to the

                18    eight inches of rainfall of this past December.

                19    So the site looked very wet.

                20             What the Board did not know when it

                21    first considered this is that we have worked very

                22    closely -- my client has worked very closely with

                23    OCRM over the years to keep the critical line

                24    updated on the property.  And, in particular, to

                25    keep the connection between the two parcels.
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                 1             The motivation being that in the early

                 2    2000s the Chadderdons were approved -- or either

                 3    their predecessor or the Chadderdons were

                 4    approved for development of the property,

                 5    including development of the rear, smaller

                 6    buildable area.  And that same approval had been

                 7    updated at least two times after the early 2000s

                 8    until about 2010 or '11.  I'm not clear on the

                 9    last update.

                10             So I became involved working with the

                11    client to secure an updated critical line

                12    approval, which we were successful in doing.  We

                13    call that the 2018 critical line.

                14             We have a 2001 critical line, a 2010

                15    critical line, and a 2018 critical line.  And

                16    between 2001 and 2018 the property has lost about

                17    3/10 of an acre of upland.  But it's not in like

                18    one particular spot.  It's just sort of a

                19    generalized loss around some of the edges of the

                20    property reflecting that it's a dynamic

                21    environment.  And this upland area is -- there's

                22    four and a half acres of marsh adjacent to the

                23    marshes and waters of the Stono River that are

                24    contiguous to this upland buildable area.

                25             So we want to make sure that it's clear
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                 1    to the Board that we are not proposing to impact

                 2    upmarsh.  We are proposing to impact upland only.

                 3    We waited to design our impacts to get

                 4    affirmation and confirmation by OCRM as to what

                 5    our upland boundaries were.  And your own

                 6    ordinances deferred to OCRM to determine location

                 7    of critical area versus the location of upland.

                 8             What we have maintained, while losing

                 9    buildable area, both on the larger building pad,

                10    near the road, and the smaller building pad, near

                11    the water, losing buildable area there, we have

                12    always maintained the land bridge connection

                13    between the two parcels.  And been previously

                14    approved for a drive through that connection.

                15             So there was a lot of concern expressed

                16    by this Board about potential impacts to the

                17    marsh.  We want to make sure the Board is clear

                18    that we are doing no work in the marsh and, in

                19    fact, are using a very slender quarter-inch piece

                20    of sheet pile on either side of the drive, which

                21    is driven in the uplands.  And what it will do is

                22    operate to prevent the distribution of materials

                23    used for the driveway from flowing either -- on

                24    either side into tidelands critical area.

                25             I think another thing the Board might
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                 1    want to consider is you give deference to DHEC

                 2    and OCRM, in particular.  OCRM has what they call

                 3    their transportation regulations.  And OCRM would

                 4    have allowed us to proceed with the permit

                 5    process.  Under those regulations, you can fill

                 6    tidal wetland areas to obtain access.

                 7             So if we went to OCRM and we say we have

                 8    20 feet of upland and we need 5 feet on either

                 9    side to satisfy a certain standard, we would have

                10    qualified for a permit for fill.

                11             You really can fill tidal wetlands in

                12    very limited and specific circumstances, but the

                13    regulations for transportation allow the fill.

                14    But as Mr. Tarkany explained to you in

                15    December -- or your predecessors in December, we

                16    didn't go that route.  We decided to work with

                17    what we have and choose the least impactful way

                18    of finding access.

                19             We're not going to negatively impact the

                20    tidelands on either side of us by expanding our

                21    land bridge.  Instead, we're going to work with

                22    what we've got.  And in working with what we've

                23    got, in the two sections that are shown in

                24    green -- and I guess you've got it in front of

                25    you.  I don't need to point up high.
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                 1             But in the two sections that are shown

                 2    in green, working with what we've got, means we

                 3    don't have the space to provide the 10-foot

                 4    buffer that's required from the critical line.

                 5    And that's why we sought the variance.

                 6             But we're not impacting marsh.  We're

                 7    being very protective of marsh in the plan that

                 8    we're putting forward.

                 9             If I can just find my notes, which I

                10    thought I brought up with me, but maybe I didn't.

                11    So that was one of the concerns that was pretty

                12    evident, and I hope to dispel that.

                13             The other thing -- so when the variance

                14    was denied and we were disappointed in the

                15    denial, but we understand you have great

                16    discretion.  But when the variance was denied,

                17    two particular parts of your variance ordinance

                18    were cited as the basis for denial.  And the

                19    first one was we do not unreasonably restrict the

                20    use of the lot because we've still got the street

                21    portion of the lot.  And we've got a decade plus

                22    of sort of planning and reliance on the ability

                23    to use the rear portion of the lot.  That

                24    really -- that's the sweet spot.  That's --

                25             And there were even -- some of you even
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                 1    acknowledged it in the hearing, that the lot is

                 2    gorgeous, the rear of the lot is gorgeous with a

                 3    direct view to Mount Pleasant, the Ravenel

                 4    Bridge.  So that's always been the area that

                 5    we've intended to put a modest-size home, and

                 6    continues to be the owner's desire.

                 7             So we would contend that with nothing

                 8    really changing over the years and with at least

                 9    twice being affirmed for plans to put some type

                10    of construction on the rear area that it does

                11    unreasonably restrict the use of the lot.

                12             And then the Board was -- this Board was

                13    very concerned about the fact that we violated --

                14    I think it's Provision I of the Ordinance.  And

                15    that was another basis for denial.  And it might

                16    have been even -- but that were in conflict with

                17    your existing rules.  Because we're asking you to

                18    sort of waive the buffer requirement on the edge

                19    of the critical area in these two areas.

                20             And what that means is we will be

                21    literally establishing a driveway, you know, a

                22    permeable surface driveway in these two areas.

                23    And that concerns you because the buffer to the

                24    critical area is really supposed to be not

                25    landscaped and, you know, vegetated, et cetera.
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                 1             So I feel like we've addressed that for

                 2    the Board, because we are proposing to replicate

                 3    the lost buffer by increasing the buffers in

                 4    other areas.  And that's what this exhibit that's

                 5    before you, Exhibit E, is intended to show.

                 6             And that wasn't my idea.  That was just

                 7    my knowledge as to how the Corps of Engineers and

                 8    DHEC, who are the initiators of the landscape

                 9    buffer requirement to protect wetlands, how they

                10    apply their regulations and their ordinances in

                11    this regard, this Corps of Engineers in DHEC, as

                12    relates to critical area.  Because critical area

                13    wetlands are waters of the United States and

                14    waters of the State for both those agencies.

                15             Is they recognize in certain situations

                16    you're going to have physical or site

                17    constraints.  And you overcome those by

                18    increasing the buffer in other areas.

                19             So what we have ended up with is where

                20    we have eliminated buffer is about 1,720 square

                21    feet.  Where we have replicated buffer is 1,754

                22    square feet.  But above and beyond that, we had

                23    always exceeded your requirement, because even

                24    without the buffer we had an average 11.5-foot

                25    buffer, not a 10-foot buffer.  And then with our
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                 1    extra buffer we have an average 12.4-foot buffer.

                 2             So I feel like there's a tremendous

                 3    amount of enhancement that is achieved with these

                 4    increased areas that we're not going to be able

                 5    to mow or landscape that will retain the natural

                 6    filtration.  And I'm going to let Mr. Tarkany

                 7    speak to this.

                 8             But, you know, the project is not

                 9    designed to cause any negative water quality or

                10    habitat impact to the adjoining marsh.  In fact,

                11    we're subject to requirements, not just from this

                12    body, but stormwater requirements from the

                13    County, potentially from the Town, definitely

                14    from OCRM to avoid any direct discharges into

                15    marsh.  And all of that is incorporated in the

                16    proposed design for this.

                17             I hope that we have -- I really

                18    appreciate the opportunity to work with

                19    Mr. Green.  And he was very open with me in

                20    communicating what your concerns were.  And he

                21    really challenged me to try to address them and

                22    find measures to do that.  And I feel like we've

                23    done that.  We're willing to accept additional

                24    conditions.  We're willing to create conditions

                25    that are protective.  You know, we propose the
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                 1    conditions that OCRM uses, because OCRM, when it

                 2    impacts critical area, it'll give a permit.

                 3             Let's say we've gotten a permit impact

                 4    those areas on the fringe of green.  It

                 5    recognizes that the indirect impact can extend

                 6    beyond the authorized impact area.  So they've

                 7    come up with a number of conditions that

                 8    applicants have to follow to eliminate the

                 9    indirect impacts to adjoining areas.

                10             And we would adopt those.  And just

                11    really appreciate your time and your

                12    consideration.  I'm happy to answer any questions

                13    you may have at the end.  But I think Mr. Tarkany

                14    is better versed to addressed some of the

                15    engineering issues.

                16                  MR. HACKER:  One of your statements

                17    was that you have the different dates of critical

                18    line.  It appears to me that the critical line in

                19    this critical area, in the neck that we're

                20    talking about, has not changed.  You lost area in

                21    other places, but somehow OCRM has kept it open,

                22    and it hasn't changed over those years,

                23                  MS. SHAHID:  Yes.  When I look at

                24    the different critical area plats, I don't see a

                25    difference in width.  These in the neck, in the
�
                                                                      46



                 1    land bridge.  But they set up flags every time.

                 2    So the flags may not be exactly point to point.

                 3             But, yes, I would agree with you.  We

                 4    definitely lost -- like where it says lot 220,

                 5    like right below that, on the street side, we

                 6    lost a significant amount there.  We lost a

                 7    connection on the river side to another area that

                 8    was considered upland.  But the land bridge, the

                 9    connection has stayed relatively stable.  And

                10    we -- you know, we just deferred to OCRM's

                11    judgment on that.

                12                  MR. HACKER:  Any other questions?

                13                  MR. FARABEE:  Yeah.  I have a

                14    couple questions.  You know, you described a

                15    history of what your client could have, would

                16    have, wished he had done years and years ago as

                17    the OCRM line may have changed, how he wanted to

                18    build or didn't build or change the planting or

                19    whatever, which is I think has no bearing today

                20    on what we're hearing.

                21             But the thing that I want to ask you

                22    specifically is that with regard to this

                23    averaging that you use, is this -- this is not

                24    something that I'm familiar with.  And it seems

                25    like it's rather a convoluted way that you went
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                 1    about trying to justify this 10-foot buffer.  And

                 2    it's kind of the sleeves out of your vest.

                 3    Because you go to areas where you got plenty of

                 4    room and you say we're going to give you more

                 5    buffer, and then you add it all up.

                 6             And the -- and you say that you are much

                 7    better than our standard.  But does our standard,

                 8    Mr. Green, deal with averaging?

                 9                  MR. GREEN:  Well, that was the main

                10    legal issue that I think came up from the

                11    application.  The Town of Kiawah ordinance is

                12    silent as to averaging.  OCRM allows it.

                13             So part of the question whenever there's

                14    either a conflict of laws or laws that address

                15    the same issue, is to find out which one would be

                16    applicable.  And from the standpoint of wanting

                17    to make sure that we had the correct law

                18    applicable, that was part of what our challenge

                19    was, at least from staff and legal standpoint to

                20    look into that issue.

                21             My opinion is that we would go with

                22    OCRM, where our ordinance is silent.  And so

                23    unless -- there are instances in which a

                24    municipality's ordinance can be more restrictive

                25    than OCRM.  And the question is, where OCRM has a
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                 1    specific determination or we follow it in certain

                 2    instances.

                 3             So my opinion, at least when this issue

                 4    came up, is that we would defer to OCRM because

                 5    we are silent on that issue.  And so the question

                 6    of 10-foot buffer, the question of is it average

                 7    buffer versus actual buffer in every instance can

                 8    be somewhat determinative if we were to be as

                 9    strict and as exclusive as possible, as

                10    restrictive as possible.

                11             But my understanding -- and, again, this

                12    is after reviewing all of the materials, the

                13    application of materials, the letter of intent.

                14    I looked at some of the regulations and the

                15    guidelines supplied by the applicant and Ms.

                16    Shahid.  And it's my feeling that the OCRM

                17    average is what we were looking to.

                18             Because we're also looking at how OCRM

                19    governs the disturbance of the critical area and

                20    what some of the things are that they would have

                21    applied if this was within their permitting

                22    purview.  It is not.  So there is not an

                23    application for it.

                24             But since OCRM is the one that has the

                25    guidelines that we've been following, I did look
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                 1    at how those interact with municipal laws.  And

                 2    because we do not have something that is more

                 3    restrictive that supersedes OCRM, OCRM averaging

                 4    is what I think is what we --

                 5                  MR. FARABEE:  Was it ever

                 6    interpreted that way before?

                 7                  MR. GREEN:  Not specifically.  Not

                 8    for the Town of Kiawah.  I've seen OCRM have --

                 9                  MR. FARABEE:  I'm not talking about

                10    Kiawah.  I'm talking --

                11                  MR. GREEN:  I have not.  As a

                12    matter of fact, this is the first time that I

                13    have seen this in this particular ordinance.

                14                  MR. FARABEE:  And we can't be more

                15    restrictive than the OCRM?

                16                  MR. GREEN:  If we were to enact an

                17    ordinance, which we do not have now, that was

                18    more restrictive and said that we will not allow

                19    an average, State law would allow that if we went

                20    above and beyond.  We do not.

                21             So the general law of statutory

                22    construction -- at least this is what they teach

                23    us in law school -- is, you know, obviously,

                24    there's a municipal level, there's state level,

                25    there's federal.  But where there are
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                 1    omissions -- and I won't call it omissions.

                 2    Where there's simply a gap in the jurisdiction or

                 3    something that the municipal law does not speak

                 4    to in terms of an ordinance or the zoning

                 5    guidelines, then you look at who else has

                 6    jurisdiction over those areas.

                 7             OCRM is the one who set the guidelines,

                 8    and their primary goal is to protect the wetlands

                 9    and the marshes and the critical areas.  So as

                10    I've looked at how OCRM guidelines interact with

                11    municipalities, where our ordinance or any other

                12    ordinance for any other municipality is silent,

                13    we would defer to OCRM jurisdiction.

                14                  MS. SHAHID:  Mr. Green, can I

                15    mention something that I brought up with you and

                16    put in our submittal?

                17                  MR. GREEN:  Sure.

                18                  MS. SHAHID:  You do have a --

                19    Section 12.27 of Kiawah's Ordinance that says

                20    coordination with other regulations.  It is the

                21    intent of the Town that this Article be applied

                22    in a manner consistent with other regulations

                23    governing the use and development of land,

                24    including but not limited to subdivision

                25    regulations, road code, floodplain regulations,
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                 1    and other applicable town, state, and federal

                 2    regulations.

                 3             So I feel like that ordinance, in and of

                 4    itself, gives the Town the ability to give some

                 5    deference to how OCRM and the Corps of Engineers,

                 6    state and federal agencies apply the buffer

                 7    requirement.

                 8                  MR. FARABEE:  I was going to say it

                 9    gives us, this Board, the opportunity to decide

                10    whether we want to provide that variance or not.

                11                  MR. GREEN:  Did you have a

                12    question?

                13                  MS. KULICK:  Well, I just want to

                14    follow up on something that Ben asked and

                15    something that you said.

                16             Just to clarify in my own mind, if we

                17    had -- if the Town had an ordinance that was more

                18    restrictive than OCRM, which the Town has the

                19    right to do, then that could be used as an

                20    explanation of why someone might consider denying

                21    the ordinance.  But the fact that we don't have

                22    an ordinance is what prohibits this Board from

                23    doing that?  Am I understanding you correctly?

                24                  MR. GREEN:  I wouldn't use the word

                25    prohibit.  I would use the word -- it would -- in
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                 1    the absence of any stricter ordinance, it's

                 2    telling the Town that this buffer is sufficient

                 3    or insufficient in an area.  In the absence of

                 4    any ordinance of that articulation, you would

                 5    defer to OCRM.

                 6             So I wouldn't say that we're prohibited

                 7    from it.  You might still decide that you do not

                 8    want to, but it should not be -- the basis of the

                 9    denial, if there is going to be a denial, it

                10    should not be -- it's not consistent with the

                11    ordinance of this particular basis, because our

                12    ordinance is silent to it.  So OCRM has a method

                13    for calculating.  And it's obviously intended for

                14    OCRM to be twofold, to protect the critical areas

                15    and the nature, but also not to unreasonably

                16    restrict the owner.

                17             So within those guidelines that's where

                18    the averaging of the buffer.  It's something like

                19    how wetlands mitigation is done.  And some of you

                20    might be familiar with that, particularly the

                21    Boeing arena.  I know with several Greenbelt

                22    properties.  The question was, how would the

                23    average be done.  And that's a similar type of

                24    computation wherever you're taking out wetlands

                25    you mitigate it for compensating for it
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                 1    elsewhere.

                 2             So I think the OCRM, a lot of the

                 3    agencies that are tasked with protecting wetlands

                 4    and environmental areas are looking at the

                 5    overall scheme.  And so that's why the averaging

                 6    is allowed in those.

                 7                  MS. KULICK:  And so the averaging

                 8    would be the mitigation or there would other

                 9    mitigation because of the averaging?

                10                  MR. GREEN:  It's similar to

                11    mitigation that you balance a surplus of money

                12    with what might be a deficit in another area,

                13    where you -- in the mitigation case you make up

                14    for lost wetlands that are taken in one area by

                15    putting more wetlands in another area.

                16             In this area you -- loss of a buffer in

                17    one area can be mitigated, at least in OCRM's

                18    scheme, by adding in another area.

                19                  MR. FARABEE:  I would -- as a

                20    non-lawyer, I would interpret that our present

                21    ordinance saying a 10-foot buffer is more

                22    restrictive than an average 10-foot buffer.  We

                23    already have a more restrictive ordinance in

                24    place.

                25                  MR. GREEN:  That's one way to look
�
                                                                      54



                 1    at it.  I'm looking at it the lawyer way.  But I

                 2    understand where you're coming from.

                 3                  MR. FARABEE:  I mean, I think it's

                 4    not a hedge --

                 5                  MR. GREEN:  And so what we have to

                 6    do, I guess, the other way, I think, would be

                 7    helpful to explain it, is in order to have

                 8    consistent outcome, what OCRM, what state law in

                 9    general does, particularly with the effect of

                10    ordinances is they do something that's like a --

                11    where a loss sets precedence, you follow that

                12    same method of following the precedence.

                13             So in the question of how OCRM

                14    guidelines interact with municipal guidelines

                15    where they're silent as to buffer, you go with

                16    the state guidelines and OCRM.

                17             That I'm comfortable with.  I understand

                18    how one might say that 10-foot is more

                19    restrictive.  That depends on the application and

                20    what you're trying do with that different area.

                21                  MR. LEWIS:  Can I ask how many data

                22    points did you use to come up with the 12.4?  How

                23    many measurements?

                24                  MS. SHAHID:  The --

                25                  MR. LEWIS:  And what was the lowest
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                 1    number?

                 2                  MS. SHAHID:  I -- all right.  The

                 3    12.4 average width buffer -- well, the lowest

                 4    number I think -- I think everywhere is going to

                 5    have at least 10, except the areas that were

                 6    impacted, which will have zero.

                 7                  MR. LEWIS:  So if you have zero and

                 8    you have 24, the average is 12.

                 9                  MS. SHAHID:  If you look at the

                10    buffer reflected up there, we have a lot of

                11    angles and turns.  And that's what made it more

                12    than an average 10-foot buffer in the beginning.

                13    It's the way those turns increase the acreage,

                14    because of the configuration of the property.

                15             An engineer did the analysis for us.

                16    And he is not here today.  But he looked at the

                17    whole buffer that was provided within the setback

                18    and calculated it point to point.

                19                  MR. LEWIS:  Right.  But how many

                20    points?  Any idea?

                21                  MS. SHAHID:  I do not know.  But I

                22    know he went around the entire site to do it.

                23    But the lowest would have been the zero that's

                24    proposed in those two green sections.  And the

                25    highest is -- I don't know.
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                 1                  MR. HANAN:  There was a question

                 2    that came up in December about the -- whether the

                 3    fire department that approved the driveway -- or

                 4    the future driveway and signed off on it.  And

                 5    I'm not sure that was addressed.

                 6                  MS. SHAHID:  My understanding of

                 7    the sequencing of permits and approvals is that

                 8    we're not going any further with our design until

                 9    we address this issue, which is the driveway and

                10    access to the back of the lot.

                11             As we progress further in our design,

                12    we're going -- those standards will be triggered,

                13    whatever the standard is related to fire entry.

                14             What I've been told is that the fire

                15    truck can come to the front of the lot and then

                16    deploy the hose without the truck itself having

                17    to come down the drive.  But we're not there.

                18             You know, if we get past this point and

                19    we get there and that's a show stopper for us,

                20    then that's the show stopper.  But we're

                21    sequencing the design -- we're sequencing the

                22    design in a logical fashion.

                23             Let's, first of all, make sure we can

                24    address the Town's concerns with its ordinances

                25    with setback and buffer.  If we can do that and
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                 1    install this driveway, then the next order of

                 2    events is more detailed site planting, and then

                 3    that review comes in.  We're not avoiding that

                 4    review at all.  It's just not in sequence yet.

                 5                  MR. GREEN:  And if I can keep us on

                 6    the legal high ground, no pun intended, is we

                 7    do -- any consideration of whether or not

                 8    emergency vehicles can get there, since that's

                 9    not one of our list of criteria, it's good

                10    information for us to have in the back of our

                11    heads.

                12             But our decision should not be based on

                13    a supposition as is determined or undetermined as

                14    to whether or not emergency vehicles can -- so I

                15    just want to keep the record clean on that.

                16                  MS. KULICK:  Can you tell us what

                17    the maximum weight is that this -- I'm going to

                18    call it driveway, for lack of a more specific

                19    term.

                20             But can you tell us what the maximum

                21    weight is that this would be able to hold?

                22                  MS. SHAHID:  I'm not sure I can

                23    tell you at this stage.  When that driveway is

                24    designed, I'm sure -- and maybe our architects

                25    can speak to that.  But it -- I'm sure there is
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                 1    a -- like a building code standard that it will

                 2    have to comply with that will say, this driveway

                 3    can support X.

                 4             No. I don't think we know that yet.  But

                 5    maybe Mr. Tarkany can speak to that.

                 6             Yes, sir.

                 7                  MR. HACKER:  I just feel that these

                 8    are getting to be issues that are not germane to

                 9    what to really --

                10                  MR. FARABEE:  How was it a germane

                11    question?

                12                  MR. HACKER:  They have to build a

                13    driveway according to plans not that we're to be

                14    voting on.

                15                  MR. FARBEE:  Okay.  I accept that.

                16                  MR. HACKER:  Okay.  Go ahead.

                17                  MR. FARABEE:  That's not my

                18    question.  Can I ask my question?

                19                  MR. HACKER:  Sure.

                20                  MR. FARABEE:  Who -- are you the

                21    best person to go into greater detail on the

                22    material you're going to use to prevent damage to

                23    the area while the roadway is under construction?

                24                  MS. SHAHID:  No.  I'm going to

                25    defer to Mr. Tarkany on that.
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                 1                  MR. FARBEE:  All right.

                 2                  MS. SHAHID:  But there are a number

                 3    of best management practices commonly used to

                 4    protect adjacent wetland areas from construction

                 5    impasse.  And I'm sure that we will incorporate

                 6    all of them.  You ready --

                 7                  MR. CASSIDY:  I have a question.

                 8                  MS. SHAHID:  Yes, sir.

                 9                  MR. CASSIDY:  And maybe for

                10    Mr. Green.  I took a look at the portion of the

                11    OCRM regs that you cite in your letter about

                12    averaging.  And it wasn't clear to me that that

                13    was entirely on point.  It talks about

                14    developments of different sorts; residential,

                15    commercial, and so forth, cites a buffer width of

                16    35 feet for residential.

                17             Can you help me understand how that

                18    section is on point for this situation?

                19                  MS. SHAHID:  I can, because those

                20    buffers are used for the same purpose these

                21    buffers are used.  And, in fact, it was the State

                22    of South Carolina through DHEC that said, we're

                23    going to start requiring buffers.  That is the

                24    way to protect water quality and adjoining

                25    marshes.  And then even provided a toolkit to
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                 1    towns to develop their ordinances to address

                 2    buffers.

                 3             So the fact that OCRM is looking not

                 4    necessarily at individual lots, but is looking at

                 5    a subdivision for stormwater approvals, et

                 6    cetera.  And then in the course of that look,

                 7    that gives opportunity to say, we want -- here's

                 8    this water body, it runs the whole length of this

                 9    development.  Or here's this tidal critical line,

                10    which runs the length of this development.

                11    Because clearly the critical line is offsite too

                12    from this property.  So they look at it

                13    holistically and they say, every lot has to have

                14    this amount of buffer from the critical line.

                15             So you're really not comparing apples

                16    and oranges.  They're doing it because their

                17    opportunity to look at development is on the

                18    larger scale, but they're applying it to

                19    individual lots.  You're looking at just single

                20    lots.  But it's the same principle.

                21             It would be applied -- this lot would be

                22    treated the same way by OCRM as I'm asking you to

                23    do here.  Does that help?

                24                  MR. CASSIDY:  Yeah, somewhat.

                25             Do you think it's the intent of the
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                 1    regulation that there be substantive areas like

                 2    you have where there's no buffer whatsoever?

                 3                  MS. SHAHID:  Well, I think --

                 4                  MR. CASSIDY:  Well, I appreciate an

                 5    averaging in a complicated situation.  But zero

                 6    bothers me a little bit.

                 7                  MS. SHAHID:  Well, I do a lot of

                 8    these projects for developers where we go in with

                 9    some master planning to OCRM and to the Corps.

                10    And it's always a site constraint, a physical

                11    constraint.  And if we say, here's where the road

                12    has to be or here's where, you know, this has to

                13    be, they're very flexible.  They recognize that a

                14    buffer requirement, if rigidly applied, is

                15    problematic, and that they can accomplish the

                16    same result if they identify a true site

                17    constraint by having an average buffer.  I mean,

                18    it's just that simple.

                19             It's not a stretch for them.  And I

                20    understand you're struggling with it.  It's not a

                21    stretch for them.  They think it accomplishes the

                22    same purpose by not doing a rigid application.

                23                  MR. HACKER:  No other questions.

                24    Thank you.

                25                  MS. SHAHID:  Thank you, sir.  I
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                 1    appreciate your time.

                 2                  MR. TARKANY:  Good evening.  My

                 3    name is John Tarkany, landscape architect.

                 4                  MR. FARABEE:  You need to be sworn

                 5    in.

                 6                  MR. TARKANY:  I do.  Okay.

                 7                  (Mr. Green places Mr. Tarkany under

                 8    oath.)

                 9                  MR. TARKANY:  I'm just glad I'm not

                10    a lawyer.  Not really.

                11             But as a landscape architect I'm here to

                12    talk about the nuts and bolts of the design and

                13    the planting part of it, and if you have any

                14    questions about the details.

                15             I would like to say that if we had been

                16    forced to try to impact the marsh area, we would

                17    not be working on this project.  Because we found

                18    out that we actually have at our narrowest pinch

                19    point at the second crossing, we have 11 and a

                20    half feet between the high ground bridge at the

                21    narrowest point.  Our drive's 10.  So we

                22    technically have about 8 inches at that one pinch

                23    point.  And we have a little bit more than that,

                24    up to a foot or two beyond that.

                25             And our construction detail allows for
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                 1    no impact into marsh.  Because the sheet pallet

                 2    can be put on from the upland side and then be

                 3    filled in back and not affect the marsh critical

                 4    area at all.  Because we'll be 8 inches back from

                 5    the critical line, which is close in one spot.

                 6             But we'll be able to make sure -- we'll

                 7    be diligent about doing that.  And there is room

                 8    after to improve the existing land bridge to

                 9    plant Spartina grasses and native grasses to kind

                10    of heal it in.  And, in fact, we're probably

                11    going to be doing more buffering than what we

                12    have in the actual landscape plan.

                13             In my last conversations with the

                14    Chadderdons, they're expressing the option of

                15    building on the second high piece, not the first

                16    one.  And that first one, the entire first part

                17    could be a buffer.  It won't even have anything

                18    built on it.  It would be just be native plants

                19    filling it up.  That's sort of the direction

                20    they're headed in right now.

                21             So mainly because the views from the

                22    second part are unbelievable and they want to be

                23    able to enjoy those views and have that be their

                24    main house.

                25             And I've seen -- after working 30 years,
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                 1    I don't think I've ever been on a lot that has a

                 2    better view than this lot, especially that second

                 3    lot.

                 4             So what we're asking for is some relief,

                 5    at your discretion, that would allow us to

                 6    overcome this hardship of utilizing the property.

                 7    And we would like for you to consider our request

                 8    to maintain the integrity of the existing

                 9    crossings.

                10             So I'm ready to answer any questions if

                11    you have any.

                12                  MR. FARABEE:  Can you go into some

                13    detail about the materials that you suggest, this

                14    barrier you're going to put up, to mitigate the

                15    damage done outside that area?

                16                  MR. TARKANY:  It's called Borcon

                17    steel.  And it's similar to that steel that turns

                18    rusty.  What's it called?  Anyway, it oxidizes,

                19    and it doesn't need to be painted and it doesn't

                20    rust.  And it's a quarter-inch thick.  You could

                21    drive a fire truck over it or a cement mixer over

                22    it and it wouldn't even flinch.  It's very rigid,

                23    and it's brown.  It turns a natural brown color.

                24    And it gets pushed in the ground vertically and

                25    then when it gets backfilled after that's in, the
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                 1    driveway gets filled in behind it.

                 2             And we're still -- haven't designed a

                 3    landscape plan yet.  But there's many different

                 4    products we can consider, permeable pavers, which

                 5    are 10,000 PSI strength.  Concrete's only 3,000.

                 6    So it's three times stronger than concrete.  So

                 7    it can hold anything.  It could hold a concrete

                 8    mixer, a fire truck.  It's commonly used in

                 9    commercial areas and allows the water to

                10    penetrate through.  It's permeable.  So the water

                11    soaks in through the cracks in the pavers.

                12             That's one approach that we would

                13    recommend.  Or we could use a plantation mix.

                14    It's a soft surface of a gravely material with a

                15    filtration cloth.  We have a lot of ideas for

                16    that.

                17             But as I was walking around the site

                18    with the owners, we talked about a landscape plan

                19    that would just feel like a -- it just blurs into

                20    the marsh there.  We would use lots of grasses.

                21    There won't be a lot of lawn areas.  It will be

                22    all native plants.  We want to filter any runoff

                23    if there is any with Spartina grasses and things

                24    like that.

                25             We had gained a lot of experience in
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                 1    these techniques.  We worked on the -- did the

                 2    last mile on the Ocean Course Drive when we

                 3    converted that from dead lawn to living Spartina

                 4    grass.  And it filters off all the runoff off the

                 5    road.  It's natural -- not only that, but

                 6    visually it's going to be -- it's going to look

                 7    natural.

                 8                  MR. FARABEE:  This sheet that

                 9    you're putting down, how deep, how far down does

                10    it go in the ground?

                11                  MR. TARKANY:  We probably need to

                12    go down about two feet.

                13                  MR. FARABEE:  Two feet is all?

                14                  MR. TARKANY:  Right.  It needs to

                15    be two-thirds under the ground and one-third

                16    above.  So we only need to be up another foot

                17    maybe.  We're going up two feet, so probably

                18    three feet in the ground, two feet above the

                19    ground.

                20                  MR. FARABEE:  I'm not an engineer

                21    either.  But what keeps the pressure as it is on

                22    the driveway from spreading this sheets out if

                23    it's only going down two feet?

                24                  MR. TARKANY:  It's very rigid

                25    steel.  It's not going to -- it'll stay in place.
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                 1    It doesn't flex.

                 2                  MR. FARABEE:  And that will run the

                 3    full, what, 90 feet or whatever you got there?

                 4                  MR. TARKANY:  Yes, it will.

                 5                  MR. FARABEE:  On both sides?

                 6                  MR. TARKANY:  On both sides.

                 7             And that keeps us out of the marsh.  If

                 8    we didn't have that product, I don't know how it

                 9    could be done.

                10                  MR. FARABEE:  Have you ever used

                11    this before, this material?

                12                  MR. TARKANY:  Yes, I have.  It's a

                13    very nice material.  It's brand-new.  It only

                14    came out last year.  It's actually being locally

                15    made at Nucor Steel.  It's actually made and

                16    produced in South Carolina.  It's an interesting

                17    product.  Similar to Corten, only it's more --

                18    it's prettier.  It turns a nicer shade of brown.

                19             And if it wasn't for that, I don't know

                20    how we would make this happen.  But this stuff

                21    works really well.  And we hope -- it's laid to

                22    the minimum, the path of least resistance to make

                23    the connection preserved without affecting the

                24    environment.

                25                  MR. FARABEE:  Is this put in by
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                 1    hand?  Do you hand dig the hall?

                 2                  MR. TARKANY:  Yes.

                 3                  MR. FARABEE:  And then you backfill

                 4    it?

                 5                  MR. TARKANY:  Yes.  And we're going

                 6    to be on site to watch it, monitor and make sure

                 7    that they install it correctly and don't do

                 8    anything in the marsh.  We'll be on site to

                 9    monitor the work.

                10                  MR. FARABEE:  When would this be

                11    done?  When you get ready to build the second

                12    house?

                13                  MR. TARKANY:  I believe so.  The

                14    owner hasn't shared the schedule with us yet,

                15    when and if he's going to build his house.  But

                16    he told me today on the phone that he would like

                17    to proceed with building a house there.  He

                18    didn't say when.  But I would, so -- it's a

                19    beautiful lot.  So we appreciate your

                20    consideration.

                21                  MR. HACKER:  So you are planning on

                22    making it a permeable surface.

                23                  MR. TARKANY:  Yes.

                24                  MR. HACKER:  So that the runoff

                25    would go down rather than trying to divert it
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                 1    somewhere.

                 2                  MR. TARKANY:  Thank you.  Yes.

                 3                  MR. HACKER:  No further questions.

                 4                  MR. TARKANY:  Thank you very much.

                 5                  MR. HACKER:  Thank you.

                 6             Anyone else planning on speaking in

                 7    favor or against the proposed work of 220

                 8    Chinaberry?

                 9                  If there's no more questions, then

                10    I would like to call the hearing part of the

                11    meeting to be concluded.  And I'd like to hear a

                12    motion from the Board.

                13             I don't hear a motion.  I will make a

                14    motion.

                15             First, I would like to make a couple

                16    of -- say a few things.  It's very obvious that

                17    you have tried to work with OCRM and DHEC to get

                18    the right things to do the least disturbance to

                19    the marsh.  You've been working with them and

                20    you've been trying to do it for quite some time.

                21             And I feel that's quite obvious in what

                22    you've said and in some of your write-ups.  I'm a

                23    little leery about how you get the setbacks.  But

                24    OCRM has left you the critical line of gap to get

                25    to the other piece.  They seem to want that
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                 1    property to still be connected.

                 2             So I feel you're doing everything to

                 3    protect the wetlands.  And, therefore, I feel

                 4    that we should be in favor of the motion, and so

                 5    I so move.

                 6                  MR. HANAN:  And I'll second it.

                 7                  MR. HACKER:  It's been moved and

                 8    seconded to approve the motion.

                 9             Discussion?

                10                  MR. FARABEE:  Yeah, let's have some

                11    discussion on this.

                12             Mr. Green, I have a question about the

                13    letter we got from the attorney.

                14                  MR. GREEN:  Yes.

                15                  MR. FARBEE:  And on page two it

                16    mentions the effects or procedures also offer

                17    prelitigation mediation.  Did you do that?

                18                  MR. GREEN:  Did we do the

                19    mediation?

                20                  MR. FARABEE:  Yeah.

                21                  MR. GREEN:  No.  We met informally

                22    without a mediator.  There can be a mediation, I

                23    guess, appointed by the Court where you have a

                24    set mediator by the Court and you go there, or

                25    the parties can speak and meet and talk in a
�
                                                                      71



                 1    meeting amongst ourselves.

                 2             We met prior to any of the litigation

                 3    part that came up.  Because I did see where there

                 4    was some questions about how the law applied and

                 5    just wanted to make sure this Board had as full a

                 6    record before making decisions.  So we did not

                 7    have a Court-Appointed mediation.  But we did

                 8    meet with staff and with the chair a couple of

                 9    times between last meeting and this meeting.

                10                  MR. FARBEE:  And the conclusion was

                11    to rehear this case?  Is that --

                12                  MR. GREEN:  We recommended that at

                13    our last meeting, so yes, to the Board

                14                  MR. HACKER:  I would like to

                15    interrupt this discussion.  I made the motion and

                16    I neglected to add the part that all of the

                17    criteria added on pages six and seven of the

                18    staff review, that that would be part of the

                19    motion.  And I'd like to add that to it, that the

                20    Board would insist that there'd be fencing, that

                21    we meet the OCRM critical special conditions,

                22    that they would meet those.

                23                  MR. HANAN:  I'll second that also.

                24                  MR. HACKER:  That motion should

                25    also be part of that.
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                 1             Any discussion?

                 2                  MS. KULICK:  Ben, are you finished?

                 3             Are you finished, Ben?

                 4                  MR. FARABEE:  Yes, I am.

                 5                  MS. KULICK:  I'm looking at 4(i),

                 6    the staff response, that granting of the variance

                 7    may substantially conflict with the comprehensive

                 8    plan.  And while I very much appreciate all of

                 9    the efforts everybody made, Ms. Shahid on behalf

                10    of her -- Ms. Shahid on behalf of her client;

                11    you, Ron; and you, Dwayne.

                12             I'm concerned about the conflict with

                13    the Town's comprehensive plan.  And everything

                14    else that's been discussed doesn't address that.

                15                  MR. HACKER:  Just what part of the

                16    comprehensive plan?  Because it doesn't affect

                17    neighbors.  It doesn't affect the community.

                18    It's only going to affect the property owner.

                19                  MS. KULICK:  I'm not sure I agree

                20    with you, Ron, that it wouldn't affect the

                21    community because of -- I don't remember who it

                22    was -- somebody mentioned going out there this

                23    weekend after the rain and seeing all the areas

                24    that were very wet.

                25             And that's the sort of thing that I
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                 1    think could definitely, as conditions changed --

                 2    I'm not talking individually on this lot, but

                 3    globally.  I'm not sure that it doesn't affect,

                 4    especially on the marsh side, other parts of the

                 5    island as well.  And I'm just not comfortable

                 6    because of the fact that it remains in conflict

                 7    with a comprehensive plan -- with a comprehensive

                 8    plan.  Excuse me.

                 9                  MR. FARABEE:  I have a comment.

                10    I'm a little disappointed with the conclusion our

                11    own legal staff has come up with with regard to

                12    this averaging issue, and the fact that our town

                13    ordinance is not sufficiently able for us to

                14    diffuse this.  And I think that it really weakens

                15    our position.

                16                  MR. HACKER:  No other comments?

                17                  Then we'll call for the vote.  All

                18    of us in favor of this variance say aye.

                19             (Mr. Hacker, Mr. Lewis, Mr. Cassidy said

                20    aye.)

                21                  MR. HACKER:  All those opposed say

                22    the same.

                23             (Ms. Kulick and Mr. Farabee said aye.)

                24                  MR. HACKER:  Motion carries four to

                25    two.  I believe that Ms. Kulick and Mr. Farabee
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                 1    were two negative votes.  And Mr. Lewis, Hanan,

                 2    and Cassidy, and Hacker voted favorably.

                 3                  We'll open up the meeting again for

                 4    general hearing.  Do we have any other business,

                 5    John?  Do we want to take up the criteria for our

                 6    procedure?

                 7                  MR. TAYLOR:  There are no new

                 8    updates at this moment.  We were going to table

                 9    that particular discussion around those two

                10    reviews until we brought in some more assistance

                11    in reviewing interpretation of the full criteria.

                12    So we want to table that until we get it sort of

                13    in house.

                14                  MR. HACKER:  Would you then put it

                15    out -- call the next meeting and include those

                16    procedures and the criteria?

                17                  MR. TAYLOR:  Correct.

                18                  MR. HACKER:  Any other new

                19    business?

                20                  MR. GREEN:  Just Friday.  I will

                21    see Mr. Cassidy on Friday.

                22                  MR. HACKER:  No other business.

                23    Call for a motion to adjourn.  All those in

                24    favor?

                25             (All respond with aye.)
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                 1                  MR. HACKER:  Opposed say the same.

                 2             (No response.)

                 3                  MR. HACKER:  Thank you.

                 4             (The board meeting concluded at 4:28

                 5    PM.)
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