
On July 6, The Planning Commission approved an annual extension request 
for the approved preliminary subdivision plat for lands of KDP II, LLC & Kiawah 
Resort Associates, LP. - Cape Charles (Captain Sam’s Spit). This extension 
request for the subject approved preliminary plat now grants a one-year 
extension which expires on July 6, 2023. 
 
This extension does not grant approval to build homes or roads or grant 
other permits for the Developer to begin construction, rather it grants 
them additional time to July 6, 2023.  
 
The South Carolina Vested Rights Act of 2004 amended the State Planning 
Enabling Legislation by requiring local governments to include a provision in 
their zoning and land development regulations ordinances to provide for the 
vesting of development rights under specified conditions. The Act established 
a deadline of July 1, 2005, for local governments to come into compliance.  
 
What is a Vested Right? 
 
A vested right is the right to undertake and complete the development of 
property under the terms and conditions of a site-specific development plan or 
a phased development plan that has been approved by a local government, 
even if the regulations of the jurisdiction change in a manner that makes the 
approved development plan no longer in compliance. The vesting provision 
applies to any site-specific development plans, which are defined as: 
 
A development plan submitted to a local governing body by a landowner 
describing with reasonable certainty the types and density or intensity of uses 
for a specific property or properties. The plan may be in the form of, but is not 
limited to, the following plans or approvals: planned unit development, 
subdivision plat, preliminary or general development plan, variance, 
conditional use, or special permit plan, conditional or special use district zoning 
plan, or other land use approval designations as used by a county or 
municipality.  
 
 
South Carolina Vested Rights Act 
 
The Planning Commission’s approval of an annual extension of vested rights is 
pursuant to South Carolina’s Vested Rights Act, S.C. Code § 6-29-1510, et 
seq. The Vested Rights Act was initially passed by the State on July 1, 2005, 
and granted that local governments could adopt their own vested rights 
ordinances before July 1, 2005. Still, any such local regulation had to grant at 



least seven years of vested rights (initial two years plus at least five annual 
extensions). The Town’s local vested rights ordinance was adopted on October 
12, 2005, so it was not passed in compliance with State’s Vested Rights Act. 
Accordingly, any issue regarding vested rights is governed by the State’s 
Vested Rights Act and not by local Ordinances, which were not adopted 
promptly under that Act. Regarding extensions, under the State’s Vested Rights 
Act, local governments are free to grant more than five annual extensions. 
Because of these facts, the Planning Commission voted to approve the 
requested annual extension request.   
 
Annual Extension Timeline 
 
An understanding of the history of these extensions is essential to 
understanding the Town’s decision.  The Developer originally applied for the 
preliminary plat approval in 2015.  The Developer submitted its first request for 
an extension two years later, in 2017, as required by the State’s Vested Rights 
Act.  The Town rejected this request and informed the Developer that no 
extension was needed until 2018 in reliance on a Town ordinance that did not 
comply with the State’s Vested Rights Act.  Since the Developer’s rights were 
governed by the State Vested Rights Act, not the Town’s ordinances, the 
extension request should have been accepted by the Town in 2017, two years 
after the initial application.  However, in 2018, the Town acknowledged that the 
State Vested Rights Act governed the Developer’s rights, acknowledged that 
the Developer was entitled to five annual extensions, and accepted and 
approved the first extension request in 2018.  Therefore, counting from 2018, 
the fifth request is the request made this year.  Based on this history, the 
Planning Commission concluded that providing an additional extension, as 
agreed in 2018, was the appropriate action to take and is allowed under the 
State’s Vested Rights Act. 
  
Supreme Court Decisions  
 
The Supreme Court’s rulings on Captain Sam’s Spit involved the Developer’s 
application to State agencies to build a road and revetment to protect the road, 
which are issues independent of the Town. Therefore, any rulings of the 
Supreme Court regarding the construction of a road or revetment proposed by 
the Developer are matters between the state and the Developer. The Supreme 
Court’s opinions have nothing to do with the Developer’s vesting or 
development rights, and certainly do not address the Town’s Planning 
Commission should grant an extension of the preliminary plat. Rather, these 
rulings simply present a hurdle created by State law that the Developer would 
have to address before developing Captain Sam’s Spit. 



 
The Next Steps  
 
The original preliminary plat that was approved in 2015 provided the beginning 
stages of the land development process by platting the boundaries of the 
existing entitlements (50 lots) for Captain Sam’s Spit. Subsequent to the 
approval of a preliminary plat, the Developer would be responsible for producing 
conditional and final plats for Town approval. Before the approval of conditional 
and final plats, road plans and infrastructure needs, such as water and sewer 
for future access to the proposed development, will need to be provided by the 
Developer and approved by the Town. Several remaining approvals would be 
required of the Developer for any development to take place on the property.  
As is abundantly clear from the Supreme Court’s rulings, the Developer will also 
have to seek approvals from the State. 
 
Click here to stream the meeting. 
 


